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We have seen that equal pay was an aspect of the policy of what is now the EU
from the beginning, and the Marshall case we read an excerpt from in the second
materials packet involved an equal treatment directive which went beyond pay to
require equal treatment of men and women with respect to conditions of employment
other than pay.

The Amsterdam Treaty contained a new provision which was the legal basis for
measures to prevent all forms of discrimination on grounds of sex, racial or ethnic
origin, religion or belief, disability, age or sexual orientation. The EU has since adopted
measures to prohibit discrimination on the basis of race or ethnicity,” which do not apply
just in the employment context but also to “social protection, including social security
and healthcare.. social advantages.. education.. [and] access to and supply of goods
and services which are available to the public, including housing.” Art. 19 of the TFEU
provides:

1. Without prejudice to the other provisions of the Treaties and within the limits of the powers
conferred by them upon the Union, the Council, acting unanimously in accordance with a
special legislative procedure and after obtaining the consent of the European Parliament, may
take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation.

2. By way of derogation from paragraph 1, the European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, may adopt the basic principles of Union
incentive measures, excluding any harmonisation of the laws and regulations of the Member
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2 Council Directive 2000/43/EC implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin, OJ L180/22 (Jul. 19, 2000).

3 Id. at Art. 3.



States, to support action taken by the Member States in order to contribute to the achievement
of the objectives referred to in paragraph 1.

In 2008 the Commission published a Communication on Non-discrimination
and Equal Opportunities: a Renewed Commitment* which announced a proposal for
a new directive® and stated:

Better legislative protection against discrimination must be accompanied by an active strategy
to promote non-discrimination and equal opportunities. So this Communication also proposes
actions to give new impetus to the dialogue on non-discrimination policy and to make more
effective use of the instruments available, both in general and with particular emphasis on
promoting the social inclusion of Roma, given the particular discrimination problems they face...
The fight against discrimination cannot be won by legislation alone. First and foremost it
depends on changing attitudes and behaviour. But there can be no doubt that an effective and
properly-enforced legal framework outlawing discrimination and ensuring that its victims can
have effective recourse is an essential precursor for delivering real change. The Commission is
committed to ensuring that the existing legal framework is respected, whilst proposing that new
legislation is needed to extend the scope of legal protection to all forms of discrimination in all
areas of life.

.Three Directives have already been adopted to give effect to Article 13 TEC, which allows for
action to outlaw and combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age and sexual orientation. These Directives prohibit discrimination on grounds
of age, sexual orientation, disability and religion or belief in employment, occupation and
vocational training, whilst protection from discrimination based on race and gender extends
beyond the employment field to include social protection and access to goods and services.
The Commission is actively engaged in ensuring the proper implementation of the Directives.
The overall picture is positive. National law transposing the Directives has had a tangible impact
on combating discrimination. Several Member States have already gone further than the
requirements of EU law in terms of providing protection from discrimination. In 2006 and 2008
the Commission reported on the implementation of the Directives on discrimination on the
grounds of racial and ethnic origin and discrimination in employment and occupation. Where
the Commission is not satisfied that Member States have properly respected their obligations, it
has launched infringement proceedings. About half of the Member States are concerned. The
problems mainly relate to failure to cover all the persons and areas covered by the Directives,
definitions of discrimination that differ from the Directives and inconsistencies in provisions to
help victims of discrimination. The Commission is also currently checking whether Member
States have met their obligations to transpose the 2004 Directive on sex discrimination in
access to goods and services properly. It will report in 2010 on implementation and, as
stipulated in the Directive, may propose modifications where appropriate.

But properly transposing European rules into national law is only part of the story. Member
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° Proposal for a Council Directive on implementing the principle of equal treatment between
persons irrespective of religion or belief, disability, age or sexual orientation COM(2008) 426 (Jul. 2,
2008). The directive has not yet been adopted but has been the subject of a number of discussions in the
Council and has been considered by the Parliament.
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States also need to ensure that their systems for redress for victims and their
awareness-raising activities are effective on the ground. Individuals need to know their rights
and be able to use them.

The national equality bodies set up under the Directives to promote equal treatment and
combat discrimination on grounds of racial or ethnic origin or sex play an important role in
assisting victims of discrimination by providing information and support in pursuing their
complaints. They can give guidance to service providers and other interested parties on how to
meet their obligations, and encourage mediation and alternative dispute resolution. As a result,
complaints can often be resolved without recourse to the courts. Through the Progress
programme, the Commission supports the development of cooperation between, and
capacity-building of, equality bodies via the Equinet network.

The Commission also organises regular exchanges of information with the equality bodies on
recent legal developments and common problems in dealing with sex discrimination. On this
basis, the Commission is examining the effectiveness of national penalties and time limits to
bring actions before national courts. These are two fundamental issues for discouraging
discriminatory behaviour and giving victims effective legal remedies. The Commission is also
working with these bodies to review the effectiveness of equal pay legislation in tackling the
persistent gender pay gap....

Despite these achievements, the fact remains that the European legal framework for tackling
discrimination is not yet complete. In particular, whilst some Member States have taken action
prohibiting discrimination on grounds of age, sexual orientation, disability and religion or belief
outside the area of employment, there is no uniform minimum level of protection within the
European Union for people who have suffered such discrimination.

Yet discrimination on these grounds is clearly just as unacceptable outside the employment
sphere as it is within it. When it comes to protection against discrimination, there can be no
hierarchy. That is why the Commission announced in its 2008 legislative and work programme
that it would propose new initiatives to complete the legal framework, building on the results of
an extensive public consultation process. This commitment also responded to the Council's
calls to the Commission to examine any gaps that may exist in the current Community
anti-discrimination legislative framework, and the European Parliament's repeated requests for
the framework to be extended.

The proposal for a Directive, which accompanies this Communication, opens the way to
completing the European legal framework on anti-discrimination. The Directive will ensure that
in all 27 Member States all forms of discrimination, including harassment, on the grounds of
age, sexual orientation, disability and religion or belief are prohibited and victims have effective
redress. Once adopted, the Directive will complete the process of giving effect to Article 13 TEC
on all grounds and will bring to an end any perception of a hierarchy of protection.

This ambitious objective implies a response which is wide-ranging in terms of scope but realistic
and reflecting the specific characteristics of the areas concerned. National traditions and
approaches in areas such as healthcare, social protection and education tend to be more
diverse than in employment-related areas. These areas are characterised by legitimate societal
choices in areas which fall within national competence.

The diversity of European societies is one of Europe's strengths, and is to be respected in line
with the principle of subsidiarity. Issues such as the organisation and content of education,
recognition of marital or family status, adoption, reproductive rights and other similar questions
are best decided at national level. The draft Directive does not therefore require any Member
State to amend its present laws and practices in relation to these issues. Nor does it affect
national rules governing churches and other religious organisations and their relationship with



the state. So, for example, it will remain for Member States alone to take decisions on
questions such as whether to allow selective admission to schools, whether to recognise
same-sex marriages, and the nature of any relationship between organised religion and the
state.

The various grounds of discrimination differ substantively, and each demands a tailored
response. This is not a question of creating a hierarchy between the various grounds, but of
delivering the most appropriate form of protection for each of them.

As concerns age, there are situations where treating someone differently simply because of
their age can be justified in the general public interest. Examples include minimum age
requirements for access to education or to certain goods and services, preferential tariffs for
certain age groups using public transport or visiting museums. Furthermore, where insurers and
banks use age as an actuarial factor to assess the risk profile of customers, this does not
necessarily amount to discrimination, though this factor should only be used where relevant and
where based on objective evidence. Similar considerations apply in relation to disability. The
Commission intends to initiate a dialogue with financial service providers, together with other
relevant stakeholders, in order to exchange and encourage best practice.

Disability also requires a specific and tailored response. Many Member States already have
legislation providing for protection of people with disabilities, but there are significant
differences concerning the type of protection ensured and the fields covered. Moreover, the
adoption of the United Nations Convention on the Rights of Persons with Disabilities, which has
been jointly signed by the European Community and its Member States, calls for common
standards of implementation in national law of the rights that it provides.

Real equality for persons with disabilities cannot be delivered simply through prohibiting
discrimination. Instead, it depends on positive actions, including responding the needs of
persons with disabilities. Lack of accessibility is being increasingly recognised as inadmissible
in European societies. Empowering people with disabilities to actively contribute has real
economic and social benefits. As was the case for the 2000 Directive in the area of
employment, measures to accommodate their needs should be reasonable — proportionate to
the needs of the customer or user and in terms of costs for the body or business concerned.
Member States will continue to be able to provide education for persons with disabilities in
either mainstream or specialised facilities.

The future Directive will be applied in very diverse situations across the European Union. It is
therefore appropriate to leave a margin of flexibility to the Member States. For example, rules
which seem neutral but which could in practice have a disadvantageous impact upon a group
might be permissible if they are reasonable and pursue a justifiable aim. In monitoring the
application of the Directive, the Commission will pay particular attention to the use of this
possibility.

The draft Directive applies to the provision of all goods and services. It would be
disproportionate to submit individuals acting purely privately to all the obligations of the draft
Directive. The proposal therefore draws on practice in several Member States and includes
provisions limiting its application to the commercial provision of goods and services. Private
individuals are covered only in so far as they are performing their commercial activity.

In terms of key concepts and mechanisms, the proposed Directive adopts the same successful
model used in the existing Directives. The Directive therefore reflects the current legislation as
concerns the definitions of direct and indirect discrimination, harassment and instructions to
discriminate. Provisions on the role of equality bodies and the obligation for Member States to
provide for proper redress against discrimination before the national courts are the same as
those in the current legislation. These concepts and mechanisms are therefore already familiar



to public and private organisations in the Member States, which should make the new
instrument easier to transpose and apply. At the same time, by complementing the existing
Directives, the proposed approach avoids reopening discussion and creating uncertainty as
concerns the existing acquis. The Commission believes that this proposal offers a balanced and
realistic way forward to complete the European anti-discrimination framework and calls on the
Council and the European Parliament to take forward discussions as a matter of priority. ...
Advancing non-discrimination and equal opportunities for all grounds relies both on a sound
legislative basis and on a range of policy tools. These include awareness-raising,
mainstreaming, data collection and positive action. The Council Resolution on the follow-up to
the 2007 European Year underlined the importance of taking full account of and further
developing these policy tools...

Stronger policy tools

Non-discrimination mainstreaming

Mainstreaming principles should apply across all grounds covered by Article 13 EC if the
inequality and discrimination suffered by all groups are to be reduced... Implementation by the
Community and the Member States of the UN Convention on the Rights of Persons with
Disabilities will provide the basis for closer cooperation in this area. Second, the Roadmap for
equality between women and men for 2006-10 provides the framework for action in the gender
equality field. Special attention will be given to mainstreaming the gender perspective in the
activities proposed.

The Commission will build on these achievements by promoting the systematic incorporation of
non-discrimination and equal opportunity concerns on all Article 13 grounds into all policies, in
particular within existing coordination mechanisms for employment, social inclusion, education
and training. For its part, the Commission will step up screening of impacts regarding
non-discrimination and equal opportunity issues of new Commission proposals, and will
encourage NGOs with experience of particular non-discrimination strands to participate in
consultations.

It urges Member States to utilise the various mainstreaming tools, good practice and
methodologies already available at Community and national level. Equal opportunities,
non-discrimination considerations and accessibility requirements will be covered in the planned
guide on socially responsible public procurement in order to raise awareness in the Member
States of how to promote non-discrimination and equal opportunities through procurement
policy and practice.

The Commission will also continue to promote the values of non-discrimination and equal
opportunities in other policies, such as the rights of the child[13] and enlargement, and more
generally in the EU’s external relations, including at multilateral level. Special attention will be
paid to the rights of persons belonging to minorities in non-member countries.

Measuring discrimination and evaluating progress

Accurate data is essential for assessing the scale and nature of discrimination suffered and for
designing, adapting, monitoring and evaluating policies. There is considerable demand for data
on all grounds of discrimination. Available data vary considerably by ground and by Member
State, which makes comparability of data difficult if not impossible.

Legislation on privacy and data protection lay down criteria for collecting and processing data.
Broadly speaking, the European public are willing to provide personal information anonymously
in censuses with a view to combating discrimination. The Commission is exploring the
possibilities of: (i) collecting statistics regularly on the scale and impact of discrimination in



conjunction with the Member States’ statistical authorities under the Community Statistical
Programme, in particular on grounds of racial and ethnic origin, religion/belief and sexual
orientation, where there is still a lack of information, and (ii) setting up an EU-survey module on
discrimination. It is also working closely with Equinet to develop a system for gathering
information on complaints handled by national equality bodies.

Positive action

Identical treatment may result in formal equality, but cannot suffice to bring about equality in
practice. EU non-discrimination legislation does not prevent any Member State from
maintaining or adopting specific measures to prevent, or compensate for, disadvantages linked
to discrimination on grounds where there is provision for protection.

There is a rapidly growing appreciation of the role positive action can play to redress the lack of
substantive equality in societies. Some Member States have introduced provisions making it a
duty for public authorities to promote equality as a core objective of all their activities. The
Commission will use the permanent dialogue with Member States to promote the full utilisation
of the possibilities for positive action, in particular in access to education, employment, housing
and health care.

Awareness-raising and training activities

Information on existing legislation is a precondition for real use to be made of it by potential
victims and for awareness of duties among employers, service-providers and administrations.
But as noted earlier, awareness of non-discrimination legislation remains low. If further
progress is to be achieved, the biggest changes — and those hardest to achieve — involve
fighting stereotypes and prejudice in all its forms. The EU information campaign ‘For Diversity
— Against Discrimination’ will be pursued in close cooperation with national working groups
bringing together representatives of civil society, government officials, social partners and other
stakeholders. The Commission will also provide further support for training activities on existing
legislation and targeting key stakeholders, including equality bodies, judges, lawyers, NGOs
and social partners.

Promoting the benefits of diversity at the workplace

Recognising that legislation is more effective when it goes hand in hand with progressive and
innovative strategies implemented by employers to manage an increasingly diverse workforce,
the Commission and Member States support the development of diversity management, in both
larger companies and SMEs.

The Council has called on the Member States and the Commission to promote workforce
diversity further and to foster the development of suitable business tools, including voluntary
charters. In response, with the support of business and employers’ organisations, the
Commission will encourage voluntary EU-wide initiatives. It also promotes cooperation between
business, business schools and universities on possibilities for closer cooperation in research
and training on diversity-related topics. Furthermore, it will promote diversity and improved
diversity management in public administrations at EU and national level.

Developing the dialogue on non-discrimination and equal opportunities

In 2007 the European Year of Equal Opportunities for All opened new avenues for promoting
non-discrimination and equal opportunities by involving all actors in cross-ground dialogue at
EU and national level. Member States and civil society have acknowledged the value of putting
this dialogue on a more permanent footing. Such exchanges will be based on the annual



equality summits, which bring together stakeholders at the highest level to take stock and give
impetus and direction.

The Commission has set up a non-discrimination governmental expert group to examine the
impact of national and EU-level non-discrimination measures, validate good practice through
peer learning and develop benchmarks to evaluate the effectiveness of non-discrimination
policies. For example, the Commission intends to work with this group to follow up the findings
of the comparative study on homophobia and discrimination on grounds of sexual orientation in
the EU carried out by the European Agency for Fundamental Rights. The group will meet
regularly with civil society, the social partners and Equinet. The Community could use the
Progress programme to support the identification of innovative practice through this process.
The Commission will report to the equality summits on the results of this work.

The Commission intends to use these new governance mechanisms to address the issue of
multiple discrimination building on established practice in some Member States providing for a
single legal procedure for victims of such discrimination to submit complaints and treating
evidence that discrimination has occurred on more than one ground as an aggravating factor.
The Commission will raise awareness of multiple discrimination through financing activities and
providing funding for smaller networks of NGOs representing intersectional groups.

Applying better tools to advancing the social inclusion of the Roma

While boosting the fight against discrimination through both legislative and policy tools will
benefit all potential stakeholder groups, it remains important to address particular concerns of
specific groups. The situation of the Roma is of particular concern at the present time
characterised by persisting individual and institutional discrimination and far-reaching social
exclusion. The marginalisation of millions of people is unacceptable above all from the
perspective of equality and effective enjoyment of human rights. It is indefensible too from the
perspective of social cohesion. Last but not least, the widespread unemployment and poverty of
such a large group of people is a waste in economic terms. Addressing this urgent problem is a
joint responsibility of the European Union and Member States.

The Commission has repeatedly condemned all manifestations of anti-Gypsyism as a specific
form of racism that is incompatible with the EU’s principles. The application of EU discrimination
legislation in the Member States is the fundamental starting point for Roma inclusion. The
Commission will remain vigilant in this area and will step up its work with national equality
bodies to improve their capacity to tackle cases of discrimination against Roma. The
Commission will continue to support capacity-building among Roma civil society and to promote
their involvement at all levels of policy development and implementation.

The situation of Roma has been acknowledged by the European Council, which called on the
Commission in December 2007 ‘ to examine existing policies and instruments and to report to
the Council on progress achieved. ’ The accompanying Staff Working Paper responds to that
request. It demonstrates that there is a powerful framework of legislative, financial and policy
coordination tools available and that these are increasingly used, but that more can be done to
make them work more effectively.

The impact on the ground of these tools depends however on the commitment of Member
States and the capacity of all actors involved to use them in full. The June 2008 European
Council asked the Council to treat this as a matter of urgency. The Commission will use all the
means at its disposal to support this process looking forward to a clear commitment from the
European Council at the end of the French Presidency.

In order to support and promote a joint commitment by the Member States, the EU institutions
and civil society, the Commission will organise an EU Roma Summit of all stakeholders in



September 2008 in the context of the European Year of Inter-Cultural Dialogue; the conclusions
of the Summit will be submitted to the French Presidency for further consideration in the
Council of Ministers ahead of the December 2008 European Council. In addition, building on
the extensive research already accomplished, the Commission will undertake a comprehensive
study of existing policies and institutional mechanisms and their links with programmes and
projects targeting Roma people with the aim of identifying successful transferable practices to
make better use of Community and national instruments...

The Commission is strongly committed to fighting all forms of discrimination under Article 13 EC
and will continue to monitor the transposition of the existing Directives carefully. In order to
complete the EU legal framework, it is presenting a proposal for a directive prohibiting
discrimination on grounds of age, disability, sexual orientation, religion or belief outside the
employment sphere. The Commission calls on the Council and the Parliament to take forward
discussions on the proposal as a matter of priority.

Successful legal protection of individual rights must go hand in hand with the active promotion
of non-discrimination and equal opportunities. The Commission is committed to achieving
further progress at EU and national level in key areas, such as awareness-raising,
non-discrimination mainstreaming, positive action and data collection. More robust governance
of non-discrimination policy should facilitate the exchange of good practice, peer learning and
benchmarking between the Member States and encourage the development of new
approaches for example to address multiple discrimination.

The Commission, in cooperation with civil society and the social partners, will monitor the
implementation of the initiatives set out in this Communication. It will evaluate progress and the
impact of specific activities.

In 2000 the EU adopted a Directive establishing a general framework for equal
treatment in employment and occupation.® Article 1 of the Directive states:

The purpose of this Directive is to lay down a general framework for combating discrimination
on the grounds of religion or belief, disability, age or sexual orientation as regards employment
and occupation, with a view to putting into effect in the Member States the principle of equal
treatment.

In 2005, in Mangold v Helm, Case C-144/04, Mr Mangold, a 56 year old lawyer
sued his employer arguing that a provision of German law which allowed employers to
terminate the employment of workers over 52 more easily than the employment of
younger workers, contravened the Equal Treatment Framework Directive. At the time
the period for implementation of the Directive by the Member States had not expired.

55 By its second and third questions, which may appropriately be considered together, the
national court seeks in essence to ascertain whether Article 6(1) of Directive 2000/78 must be
interpreted as precluding a provision of domestic law such as that at issue in the main

® Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal
treatment in employment and occupation, OJ No. L 303/16 (Dec. 2, 2000) at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2000:303:0016:0022:EN:PDF. The directive
was implemented in the UK by the The Employment Equality (Age) Regulations 2006 at
http://www.opsi.gov.uk/si/si2006/20061031.htm .
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proceedings which authorises, without restriction, unless there is a close connection with an
earlier contract of employment of indefinite duration concluded with the same employer, the
conclusion of fixed-term contracts of employment once the worker has reached the age of 52. If
so, the national court asks what conclusions it must draw from that interpretation.

56 In this regard, it is to be noted that, in accordance with Article 1, the purpose of Directive
2000/78 is to lay down a general framework for combating discrimination on any of the grounds
referred to in that article, which include age, as regards employment and occupation.

57 Paragraph 14(3) of the TzBfG, however, by permitting employers to conclude without
restriction fixed-term contracts of employment with workers over the age of 52, introduces a
difference of treatment on the grounds directly of age.

58 Specifically with regard to differences of treatment on grounds of age, Article 6(1) of
Directive 2000/78 provides that the Member States may provide that such differences of
treatment ‘shall not constitute discrimination, if, within the context of national law, they are
objectively and reasonably justified by a legitimate aim, including legitimate employment policy,
labour market and vocational training objectives, and if the means of achieving that aim are
appropriate and necessary’. According to subparagraph (a) of the second paragraph of Article
6(1), those differences may include inter alia ‘the setting of special conditions on access to
employment and vocational training, employment and occupation ... for young people, older
workers and persons with caring responsibilities in order to promote their vocational integration
or ensure their protection’ and, under subparagraphs (b) and (c), the fixing of conditions of age
in certain special circumstances.

59 As is clear from the documents sent to the Court by the national court, the purpose of that
legislation is plainly to promote the vocational integration of unemployed older workers, in so far
as they encounter considerable difficulties in finding work.

60 The legitimacy of such a public-interest objective cannot reasonably be thrown in doubt, as
indeed the Commission itself has admitted.

61 An objective of that kind must as a rule, therefore, be regarded as justifying, ‘objectively and
reasonably’, as provided for by the first subparagraph of Article 6(1) of Directive 2000/78, a
difference of treatment on grounds of age laid down by Member States.

62 It still remains to be established whether, according to the actual wording of that provision,
the means used to achieve that legitimate objective are ‘appropriate and necessary’.

63 In this respect the Member States unarguably enjoy broad discretion in their choice of the
measures capable of attaining their objectives in the field of social and employment policy.

64 However, as the national court has pointed out, application of national legislation such as
that at issue in the main proceedings leads to a situation in which all workers who have reached
the age of 52, without distinction, whether or not they were unemployed before the contract was
concluded and whatever the duration of any period of unemployment, may lawfully, until the age
at which they may claim their entitlement to a retirement pension, be offered fixed-term
contracts of employment which may be renewed an indefinite number of times. This significant
body of workers, determined solely on the basis of age, is thus in danger, during a substantial
part of its members’ working life, of being excluded from the benefit of stable employment
which, however, as the Framework Agreement makes clear, constitutes a major element in the
protection of workers.

65 In so far as such legislation takes the age of the worker concerned as the only criterion for
the application of a fixed-term contract of employment, when it has not been shown that fixing
an age threshold, as such, regardless of any other consideration linked to the structure of the
labour market in question or the personal situation of the person concerned, is objectively
necessary to the attainment of the objective which is the vocational integration of unemployed



older workers, it must be considered to go beyond what is appropriate and necessary in order
to attain the objective pursued. Observance of the principle of proportionality requires every
derogation from an individual right to reconcile, so far as is possible, the requirements of the
principle of equal treatment with those of the aim pursued ... Such national legislation cannot,
therefore, be justified under Article 6(1) of Directive 2000/78.

66 The fact that, when the contract was concluded, the period prescribed for the transposition
into domestic law of Directive 2000/78 had not yet expired cannot call that finding into question.
67 First, the Court has already held that, during the period prescribed for transposition of a
directive, the Member States must refrain from taking any measures liable seriously to
compromise the attainment of the result prescribed by that directive (Inter-Environnement
Wallonie, paragraph 45).

68 In this connection it is immaterial whether or not the rule of domestic law in question,
adopted after the directive entered into force, is concerned with the transposition of the
directive...

69 In the case in the main proceedings the lowering, pursuant to Paragraph 14(3) of the TzBfG,
of the age above which it is permissible to conclude fixed-term contracts from 58 to 52 took
place in December 2002 and that measure was to apply until 31 December 2006.

70 The mere fact that, in the circumstances of the case, that provision is to expire on 31
December 2006, just a few weeks after the date by which the Member State must have
transposed the directive, is not in itself decisive.

71 On the one hand, it is apparent from the very wording of the second subparagraph of Article
18 of Directive 2000/78 that where a Member State, like the Federal Republic of Germany in
this case, chooses to have recourse to an additional period of three years from 2 December
2003 in order to transpose the directive, that Member State ‘shall report annually to the
Commission on the steps it is taking to tackle age ... discrimination and on the progress it is
making towards implementation’.

72 That provision implies, therefore, that the Member State, which thus exceptionally enjoys an
extended period for transposition, is progressively to take concrete measures for the purpose of
there and then approximating its legislation to the result prescribed by that directive. Now, that
obligation would be rendered redundant if the Member State were to be permitted, during the
period allowed for implementation of the directive, to adopt measures incompatible with the
objectives pursued by that act.

73 On the other hand, as the Advocate General has observed ... on 31 December 2006 a
significant proportion of the workers covered by the legislation at issue in the main proceedings,
including Mr Mangold, will already have reached the age of 58 and will therefore still fall within
the specific rules laid down by Paragraph 14(3) of the TzBfG, with the result that that class of
persons becomes definitively liable to be excluded from the safeguard of stable employment by
the use of a fixed-term contract of employment, regardless of the fact that the age condition
fixed at 52 will cease to apply at the end of 2006.

74 In the second place and above all, Directive 2000/78 does not itself lay down the principle of
equal treatment in the field of employment and occupation. Indeed, in accordance with Article 1
thereof, the sole purpose of the directive is ‘to lay down a general framework for combating
discrimination on the grounds of religion or belief, disability, age or sexual orientation’, the
source of the actual principle underlying the prohibition of those forms of discrimination being
found, as is clear from the third and fourth recitals in the preamble to the directive, in various
international instruments and in the constitutional traditions common to the Member States.

75 The principle of non-discrimination on grounds of age must thus be regarded as a general
principle of Community law. Where national rules fall within the scope of Community law, which
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is the case with Paragraph 14(3) of the TzBfG, as amended by the Law of 2002, as being a
measure implementing Directive 1999/70 (see also, in this respect, paragraphs 51 and 64
above), and reference is made to the Court for a preliminary ruling, the Court must provide all
the criteria of interpretation needed by the national court to determine whether those rules are
compatible with such a principle ...

76 Consequently, observance of the general principle of equal treatment, in particular in respect
of age, cannot as such be conditional upon the expiry of the period allowed the Member States
for the transposition of a directive intended to lay down a general framework for combating
discrimination on the grounds of age, in particular so far as the organisation of appropriate legal
remedies, the burden of proof, protection against victimisation, social dialogue, affirmative
action and other specific measures to implement such a directive are concerned.

77 In those circumstances it is the responsibility of the national court, hearing a dispute
involving the principle of non-discrimination in respect of age, to provide, in a case within its
jurisdiction, the legal protection which individuals derive from the rules of Community law and to
ensure that those rules are fully effective, setting aside any provision of national law which may
conflict with that law (see, to that effect ... Simmenthal ... ).

78 Having regard to all the foregoing, the reply to be given to the second and third questions
must be that Community law and, more particularly, Article 6(1) of Directive 2000/78, must be
interpreted as precluding a provision of domestic law such as that at issue in the main
proceedings which authorises, without restriction, unless there is a close connection with an
earlier contract of employment of indefinite duration concluded with the same employer, the
conclusion of fixed-term contracts of employment once the worker has reached the age of 52.
It is the responsibility of the national court to guarantee the full effectiveness of the general
principle of non-discrimination in respect of age, setting aside any provision of national law
which may conflict with Community law, even where the period prescribed for transposition of
that directive has not yet expired....

On those grounds, the Court (Grand Chamber) hereby rules:

1. On a proper construction of Clause 8(3) of the Framework Agreement on fixed-term
contracts concluded on 18 March 1999, put into effect by Council Directive 1999/70/EC of 28
June 1999 concerning the framework agreement on fixed-term work concluded by ETUC,
UNICE and CEEP, domestic legislation such as that at issue in the main proceedings, which for
reasons connected with the need to encourage employment and irrespective of the
implementation of that agreement, has lowered the age above which fixed-term contracts of
employment may be concluded without restrictions, is not contrary to that provision.

2. Community law and, more particularly, Article 6(1) of Council Directive 2000/78/EC of 27
November 2000 establishing a general framework for equal treatment in employment and
occupation must be interpreted as precluding a provision of domestic law such as that at issue
in the main proceedings which authorises, without restriction, unless there is a close connection
with an earlier contract of employment of indefinite duration concluded with the same employer,
the conclusion of fixed-term contracts of employment once the worker has reached the age of
52.

It is the responsibility of the national court to guarantee the full effectiveness of the general
principle of non-discrimination in respect of age, setting aside any provision of national law
which may conflict with Community law, even where the period prescribed for transposition of
that directive has not yet expired.
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The Mangold decision is one of the decisions of the Court of Justice which has
been used as an example of the Court’s over-reaching.” In 2008, Roman Herzog and
Lider Gerken wrote®:

Judicial decision-making in Europe is in deep trouble. The reason is to be found in the
European Court of Justice (ECJ),° whose justifications for depriving member states of their very
own fundamental competences and interfering heavily in their legal systems are becoming
increasingly astonishing. In so doing, it has squandered a great deal of the trust it used to
enjoy....

to justify its judgement [in the Mangold case], the ECJ resorted to a somewhat adventurous
construction. The ECJ believed it had found a ban on age discrimination within the
"constitutional traditions common to the Member States" and "various international treaties". So
it was not actually the non-discrimination directive (as yet to be enforced) which caused the
German reform provision to breach EU law, but a "general principle of community law".
However, this "general principle of community law" was a fabrication. In only two of the then 25
member states - namely Finland and Portugal - is there any reference to a ban on age
discrimination, and in not one international treaty is there any mention at all of there being such
a ban, contrary to the terse allegation of the ECJ. Consequently, it is not difficult to see why the
ECJ dispensed with any degree of specification or any proof of its allegation. To put it bluntly,
with this construction which the ECJ more or less pulled out of a hat, they were acting not as
part of the judicial power but as the legislature.

Fourthly, in its judgement the ECJ ordered the German reform provision to remain "not applied"
with immediate effect. In fact, it was declared null and void. This also constitutes a highly
questionable paradigm shift. The EC Treaty stipulates that member states are not directly
bound by EU directives. This means that it is not the EU directives but the national transposition
laws that must first create rights and duties for citizens.

The ECJ used to respect this, too: If the national law of a member state was not compatible
with an EU directive, the ECJ confined itself to pointing out the inconsistency. Although the
member state concerned then had to revise its law, the former version (incompatible with EU
law) remained in effect until that was done. Hence, citizens could rely on the binding effect of
their national laws. This has now changed: As a consequence of the ECJ judgement, all
temporary employment contracts concluded during the German labour market reform were
converted into regular employment contracts overnight - resulting in the subsequent material
damage incurred by the affected companies.

One comment on the case states that:

The interesting detail of Mangold is that the Court constantly hints at the effects of fundamental
constitutional principles of Community law. These effects are not actually spelled out, as the
decision always refers back to the directive. It remains to be seen whether the Court is

7 See, e.g., Valentina Pop, Former German president bashes EU court (Sept. 10, 2008) at
http://euobserver.com/9/26712 .

8 See http://euobserver.com/9/26714 .

® The Court of Justice was called the ECJ before the Lisbon Treaty came into effect.
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prepared to develop this particular aspect of the judgment further.™

Advocate General Tizzano’s Opinion "' took a slightly different view from that
of the Court in the Mangold Case:

83. It may .. be recalled that, even before the adoption of Directive 2000/78 and the specific
provisions it contains, the Court had recognised the existence of a general principle of equality
which is binding on Member States ‘when they implement Community rules’ and which can
therefore be used by the Court to review national rules which ‘fall within the scope of
Community law’. That principle requires that ‘comparable situations must not be treated
differently and different situations must not be treated in the same way unless such treatment is
objectively justified’ by the pursuit of a legitimate aim and provided that it ‘is appropriate and
necessary in order to achieve’ that aim.

84.  As a comparison between them shows, both requirements — the specific requirement of
the directive and the general requirement just described — are essentially identical, so that the
analysis of the compatibility of a rule such as the German one could be carried out in the light of
either requirement with similar results. The better option is perhaps to use the principle of
equality — which was also raised, albeit indirectly, by the national court — since, being a general
principle of Community law imposing an obligation that is precise and unconditional, it is
effective against all parties and, unlike the directive, could therefore be relied upon directly by
Mr Mangold against Mr Helm and could be applied by the Arbeitsgericht in the main
proceedings.....

99. Before concluding, it remains to identify the legal consequences which the national court
must draw from the Court's decision in circumstances, such as those in the main proceedings,
in which an interpretation is sought of a directive in the context of a dispute between private
parties.

100. It remains, that is, to answer the third question, by which the national court asks what the
effect would be on the main proceedings of a declaration that a national rule such as that in
issue was incompatible and, specifically, whether following such a declaration the national court
could disapply that rule.

10 Dagmar Schiek, The ECJ Decision in Mangold: A Further Twist on Effects of Directives and
Constitutional Relevance of Community Equality Legislation, 35(3) Industrial Law Journal 329, 338 (2006)

" Here is his bio from the Court’s web site: “Born 1940; Professor of European Union Law at La
Sapienza University, Rome; Professor at the Istituto Universitario Orientale, Naples (1969-79), Federico Il
University, Naples (1979-1992), the University of Catania (1969-77) and the University of Mogadishu
(1967-72); Member of the Bar at the Italian Court of Cassation; Legal Adviser to the Permanent
Representation of the Italian Republic to the European Communities (1984-92); member of the Italian
delegation at the negotiations for the accession of the Kingdom of Spain and the Portuguese Republic to
the European Communities, for the Single European Act and for the Treaty on European Union; author of
numerous publications, including commentaries on the European Treaties and collections of European
Union legal texts; founder and director since 1996 of the journal ‘Il Diritto dell'Unione Europea'; member of
the managing or editorial board of a number of legal journals; rapporteur at numerous international
congresses; conferences and courses at various international institutions, including The Hague Academy
of International Law (1987); member of the independent group of experts appointed to examine the
finances of the Commission of the European Communities (1999); Advocate General at the Court of
Justice from 7 October 2000 to 3 May 2006; Judge at the Court of Justice since 4 May 2006.”
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101. On close consideration, that question would be disposed of if the Court - following my
suggestion - were to decide to declare incompatible a law, such as the law in issue, using as its
yardstick of interpretation the general principle of equality, the clear, precise and unconditional
content of which is binding on all legal persons and can therefore be relied upon by private
parties both against the State and against other private parties ... There is no doubt that in that
eventuality the national court would have to disapply a national rule held contrary to that
principle which is regarded as having direct effect.

102. The question regains all its significance, however, if the Court decides - as | have
suggested as an alternative - to declare incompatibility in the light of the rule against
discrimination laid down in Article 6 of Directive 2000/78. In that eventuality, the answer to the
question would be complicated still further by the fact that at the material time the deadline for
transposition of the directive had not yet passed ... .

103. In that regard, the Arbeitsgericht and, in substance, the Commission too argue that if
Directives 1999/70 and 2000/78 were to preclude a provision, such as Paragraph 14(3) of the
TzBfG, as amended by the Hartz Law, which allows workers over the age of 52 to be employed
on fixed-term contracts with no restrictions, that provision would have to be disapplied and the
general rule under Paragraph 14(1) of the TzBfG, which allows such contracts to be entered
into only if objectively justified, applied in its place.

104. According to the Arbeitsgericht and the Commission, the contentious national provision
would also have to be disapplied in the event it were found incompatible with Directive 2000/78
alone, albeit the deadline for transposition had not yet passed. In that case, if | understand
them correctly, such a consequence would be the natural sanction for the breach of the
obligation on Member States to refrain, prior to that deadline, from adopting measures - such
as, in their opinion, the measure in issue - liable seriously to compromise the result prescribed
by the directive.

105. ltis true - the Commission goes on - that, being addressed to Member States, Community
directives, including those whose transposition deadline has not yet passed, cannot give rise to
“horizontal' direct effect, in other words as against a private party, such as Mr Helm, being sued
by another private party. However, in the present case, the application of the directives
concerned would not give rise to such an effect: if Paragraph 14(3) of the TzBfG were to be set
aside, it is another provision of national law, Paragraph 14(1) of the TzBfG, which would fall to
be applied and not, of itself, any provision of the directives concerned.

106. Let me say at once that, in my opinion, that view cannot be upheld. It ignores the fact that
in those circumstances the disapplication of the national rule in question would in reality
constitute a direct effect of the Community act and it would therefore in fact be the Community
act that prevented the party concerned from relying on the rights conferred on him by his own
national law.

107. In the present case, for instance, the contrary view would mean Mr Helm being prevented
by a directive from relying in the Arbeitsgericht on his right under national law to hire workers
over the age of 52 on fixed-term contracts with no restrictions...

108. That would clearly be at odds with the settled case-law of the Court according to which a
directive, being formally addressed to Member States, “cannot of itself impose obligations on an
individual and cannot therefore be relied on as such against an individual'.

109. But that is not all. The above principle applies, as has been confirmed time and again, in
cases where the deadline for transposition of the directive relied upon had already passed and
the obligation on Member States was therefore in that respect unconditional. It must obviously
apply with even greater force when the deadline has not yet elapsed.

110. Nor is that conclusion contradicted, in my view, by the case-law cited by the Arbeitsgericht
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and by the Commission, in which the Court held that Member States had an obligation to
refrain, in advance of the deadline for transposition, from adopting measures liable seriously to
compromise achievement of the result prescribed by a directive. On the contrary, just recently
the Court explained that the existence of that obligation did not give individuals the right (which
is in fact expressly excluded) to rely on the directive “before national courts to have a
pre-existing national rule incompatible with the Directive disapplied'. That statement obviously
appears even more justified where, as here, the dispute in the main proceedings is between
two private parties.

111. In my opinion, therefore, in the main proceedings between Mr Mangold and Mr Helm, the
Arbeitsgericht cannot disapply, at the latter's expense, Paragraph 14(3) of the TzBfG, as
amended by the Hartz Law, if it is held incompatible with Directive 1999/70 or - according to my
proposal - with Directive 2000/78.

112. That said, however, | must add that - again according to settled case-law - this conclusion
does not absolve the referring court of the duty to construe its own law in a manner consistent
with the directives.

113. In cases where a directive cannot produce direct effect in the main proceedings, the Court
has long held that the national court must none the less "do whatever lies within its jurisdiction’,
“having regard to the whole body of rules of national law', using all “interpretative methods
recognised by national law', in order to "achieve the result sought by the directive'. National
courts, just like other Member State authorities, are subject to the obligation arising under the
third paragraph of Article 249 EC, according to which directives have binding effect, and, more
generally, under the second paragraph of Article 10 EC, which requires Member State
authorities "to take all appropriate measures, whether general or particular' necessary to ensure
compliance with Community law.

114. This duty to construe national provisions in conformity with Community law clearly applies
in the case of Directive 1999/70, the deadline for transposition of which had already passed by
the time Mr Mangold entered into Mr Helm's employ, which directive, however, is of no great
relevance in my analysis, since it is my view that the questions relating to it must be either ruled
inadmissible ... or answered in the negative ...

115. But, on proper consideration, the duty in question also applies in the case of directives,
such as Directive 2000/78 (which is of greater relevance in my analysis ... ), which had already
entered into force at the material time but the deadline for transposition of which had as of then
not yet expired.

116. Why this is so | will now consider.

117. 1t must first be recalled that the duty of consistent interpretation is one of the “structural’
effects of Community law which, together with the more “invasive' device of direct effect,
enables national law to be brought into line with the substance and aims of Community law.
Because it is structural in nature, the duty applies with respect to all sources of Community law,
whether constituted by primary or secondary legislation, and whether embodied in acts whose
legal effects are binding or not. Even in the case of recommendations, the Court has held,
“national courts are bound to take [them] into consideration in order to decide disputes
submitted to them'.

118. It is clear then that the same duty must be held to apply also in the case of directives for
which the deadline for transposition has not yet elapsed, since these are one of the sources of
Community law and produce effects not only as from that deadline but from the date of their
entry into force, that is ... on the date specified in them or, in the absence thereof, on the 20th
day following that of their publication.

119. This is also borne out, moreover, by the case-law cited ... , which holds that "[a]lthough the
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Member States are not obliged to adopt [the] measures [to implement a directive] before the
end of the period prescribed for transposition' ... “during that period they must refrain from
taking any measures liable seriously to compromise the result prescribed'.

120. There can be no doubt but that this negative duty, like the positive duty to take all
measures necessary to achieve the result sought by the directive, is borne by all Member State
authorities, including, within their sphere of responsibility, the national courts. It therefore
follows that, in advance of the deadline for transposition, the national courts too must do
everything possible, in the exercise of their powers, to avoid the result prescribed by the
directive being jeopardised. In other words, they must also endeavour to favour the
interpretation of national law which is most in keeping with the letter and spirit of the directive.
121. Coming now to the case at hand and drawing the conclusions from the above analysis, |
take the view that in the proceedings between Mr Mangold and Mr Helm, the Arbeitsgericht
cannot disapply, at the latter's expense, Paragraph 14(3) of the TzBfG, as amended by the
Hartz Law, for being incompatible with the prohibition of age-based discrimination laid down by
Article 6 of Directive 2000/78. However, even though the deadline for the transposition of that
directive has not yet expired, the Arbeitsgericht is bound to take into consideration all rules of
national law, including those having constitutional status, which contain the same prohibition, in
order to arrive, if possible, at a result consistent with what the directive prescribes.

122. For all the reasons set out above, | therefore take the view that a national court hearing a
dispute involving private parties only, cannot disapply, at their expense, provisions of national
law which are in conflict with a directive. However... the national court is bound to construe
those provisions as far as possible in the light of the wording and purpose of the directive, in
order to achieve the result sought by it, and this applies also in the cases of directives for which
the deadline for transposition into national law has not yet expired.

In January 2010 the Court of Justice considered the application of this Directive
in Seda Kiiciikdeveci v Swedex GmbH & Co. KG." Note in particular paragraph 27 of
the judgment.

1. This reference for a preliminary ruling concerns the interpretation of the principle of
non-discrimination on grounds of age and of Council Directive 2000/78/EC of 27 November
2000 establishing a general framework for equal treatment in employment and occupation..
2. The reference was made in the course of proceedings between Ms Kiicikdeveci and her
former employer Swedex GmbH & Co. KG ('Swedex') concerning the calculation of the notice
period applicable to her dismissal.

3. Directive 2000/78 was adopted on the basis of Article 13 EC. Recitals 1, 4 and 25 in the
preamble to the directive read as follows:

(1) In accordance with Article 6 of the Treaty on European Union, the European Union is
founded on the principles of liberty, democracy, respect for human rights and fundamental
freedoms, and the rule of law, principles which are common to all Member States and it

12 Case Case C-555/07, Jan 19, 2010. The Judges were: Vassilios Skouris, President, José
Narciso da Cunha Rodrigues, Koen Lenaerts, Jean-Claude Bonichot, Rosario Silva de Lapuerta, Pernilla
Lindh (Rapporteur) and Camelia Toader, Presidents of Chambers, Christiaan Willem Anton Timmermans,
Allan Rosas, Pranas K.uris, Thomas von Danwitz, Alexander Arabadjiev and Jean-Jacques Kasel. The
Advocate General was Yves Bot. You can find the decision at
http://www.bailii.org/eu/cases/EUECJ/2010/C55507.html .
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respects fundamental rights, as guaranteed by the European Convention for the Protection of
Human Rights and Fundamental Freedoms [signed at Rome on 4 November 1950] and as they
result from the constitutional traditions common to the Member States, as general principles of
Community law....

(4) The right of all persons to equality before the law and protection against discrimination
constitutes a universal right recognised by the Universal Declaration of Human Rights, the
United Nations Convention on the Elimination of All Forms of Discrimination against Women,
United Nations Covenants on Civil and Political Rights and on Economic, Social and Cultural
Rights and by the European Convention for the Protection of Human Rights and Fundamental
Freedoms, to which all Member States are signatories. Convention No 111 of the International
Labour Organisation (ILO) prohibits discrimination in the field of employment and occupation....
The prohibition of age discrimination is an essential part of meeting the aims set out in the
Employment Guidelines and encouraging diversity in the workforce. However, differences in
treatment in connection with age may be justified under certain circumstances and therefore
require specific provisions which may vary in accordance with the situation in Member States. It
is therefore essential to distinguish between differences in treatment which are justified, in
particular by legitimate employment policy, labour market and vocational training objectives,
and discrimination which must be prohibited.

4. According to Article 1 of Directive 2000/78, its purpose is to lay down a general framework
for combating discrimination on the grounds of religion or belief, disability, age or sexual
orientation as regards employment and occupation, with a view to putting into effect in the
Member States the principle of equal treatment.

5. Article 2 of the directive states:

1. For the purposes of this Directive, the 'principle of equal treatment' shall mean that there
shall be no direct or indirect discrimination whatsoever on any of the grounds referred to in
Article 1.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to occur where one person is treated less favourably
than another is, has been or would be treated in a comparable situation, on any of the grounds
referred to in Article 1; ...

6. Article 3(1) of the directive provides:

1. Within the limits of the areas of competence conferred on the Community, this Directive shall
apply to all persons, as regards both the public and private sectors, including public bodies, in
relation to:...

(c) employment and working conditions, including dismissals and pay; ...

7. Article 6(1) of the directive provides:

Notwithstanding Article 2(2), Member States may provide that differences of treatment on
grounds of age shall not constitute discrimination, if, within the context of national law, they are
objectively and reasonably justified by a legitimate aim, including legitimate employment policy,
labour market and vocational training objectives, and if the means of achieving that aim are
appropriate and necessary.

Such differences of treatment may include, among others:

(a) the setting of special conditions on access to employment and vocational training,
employment and occupation, including dismissal and remuneration conditions, for young
people, older workers and persons with caring responsibilities in order to promote their
vocational integration or ensure their protection;

(b) the fixing of minimum conditions of age, professional experience or seniority in service for
access to employment or to certain advantages linked to employment;
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(c) the fixing of a maximum age for recruitment which is based on the training requirements of
the post in question or the need for a reasonable period of employment before retirement.

8. In accordance with the first paragraph of Article 18 of the directive, it was to be transposed
into the legal systems of the Member States by 2 December 2003 at the latest. The second
paragraph of Article 18 provided, however, that:

In order to take account of particular conditions, Member States may, if necessary, have an
additional period of 3 years from 2 December 2003, that is to say a total of 6 years, to
implement the provisions of this Directive on age and disability discrimination. In that event they
shall inform the Commission forthwith ...

9. The Federal Republic of Germany made use of that option, so that the provisions of the
directive relating to discrimination on grounds of age and disability were to be transposed in that
Member State by 2 December 2006 at the latest.

National legislation

The General Law on equal treatment

10. Paragraphs 1, 2 and 10 of the General Law on equal treatment (Allgemeines
Gleichbehandlungsgesetz) of 14 August 2006 (BGBI. 2006 I, p. 1897), which transposed
Directive 2000/78, provide:

Paragraph 1 Object of the law

The object of this law is to prevent or eliminate discrimination on grounds of race, ethnic origin,
sex, religion or belief, disability, age or sexual orientation.

Paragraph 2 Scope...

(4) For dismissals, the provisions on general and specific protection against dismissal apply
exclusively. ...

Paragraph 10 Permissible different treatment on grounds of age

Paragraph 8 notwithstanding, different treatment on grounds of age is also permissible if it is
objectively and reasonably justified by a legitimate aim. The means of achieving that aim must
be appropriate and necessary. Such differences of treatment may include in particular the
following: ...

1. the setting of special conditions on access to employment and vocational training,
employment and occupation, including conditions of remuneration and termination of
employment relationships, for young people, older workers and persons with caring
responsibilities in order to promote their vocational integration or ensure their protection, ...

Legislation on the notice period for dismissal

11. Paragraph 622 of the German Civil Code (Burgerliches Gesetzbuch, 'the BGB') provides:
(1) Notice may be given to terminate the employment relationship of an employee with a notice
period of four weeks to the 15th or to the end of a calendar month.

(2) For termination by the employer, the notice period, if the employment relationship in the
business or undertaking

. has lasted for two years, is one month to the end of a calendar month,

2. has lasted five years, is two months to the end of a calendar month,

3. has lasted eight years, is three months to the end of a calendar month,

4. has lasted ten years, is four months to the end of a calendar month,
5
6
7

N

. has lasted 12 years, is five months to the end of a calendar month,
. has lasted 15 years, is six months to the end of a calendar month,
. has lasted 20 years, is seven months to the end of a calendar month.
In calculating the length of employment, periods prior to the completion of the employee's 25th
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year of age are not taken into account.

The main proceedings and the order for reference

12. Ms Kicukdeveci was born on 12 February 1978. She was employed from 4 June 1996, in
other words from the age of 18, by Swedex.

13. Swedex dismissed her by letter of 19 December 2006 with effect, taking account of the
statutory notice period, from 31 January 2007. The employer calculated the notice period as if
the employee had three years' length of service, although she had been in his employment for
10 years.

14. Ms Kucukdeveci contested her dismissal before the Arbeitsgericht Ménchengladbach
(Labour Court, Monchengladbach). She argued before that court that her period of notice
should have been four months from 31 December 2006, that is, to 30 April 2007, pursuant to
point 4 of the first indent of Paragraph 622(2) of the BGB. That period corresponded to 10
years' service. The dispute in the main proceedings is thus between two individuals, Ms
Klcukdeveci on the one hand and Swedex on the other.

15. According to Ms Kicukdeveci, in so far as it provides that periods of employment completed
before the age of 25 are not to be taken into account in calculating the notice period, the
second indent of Paragraph 622(2) of the BGB is a measure which discriminates on grounds of
age, contrary to European Union law, and must be disapplied.

16. The Landesarbeitsgericht Dusseldorf (Higher Labour Court, Disseldorf), hearing the case
on appeal, found that the period for transposing Directive 2000/78 had expired by the date of
the dismissal. That court also considered that Paragraph 622 of the BGB contains a difference
of treatment directly linked to age, and, while it is not convinced that it is unconstitutional, it
regards its compatibility with European Union law as doubtful. It is not sure in this respect
whether the possible existence of direct discrimination on grounds of age must be assessed by
reference to primary European Union law, as the judgment in Case C-144/04 Mangold [2005]
ECR 1-9981 appears to suggest, or by reference to Directive 2000/78. Noting that the national
provision at issue is clear and could not be interpreted, if that were necessary, in a manner
compatible with the directive, the court is also uncertain whether, to be able to disapply that
provision in a dispute between private individuals, it must first, in order to ensure the protection
of the legitimate expectations of persons subject to the law, make a reference to the Court for a
preliminary ruling so that the Court can confirm that the provision is incompatible with European
Union law.

17. In those circumstances, the Landesarbeitsgericht Dusseldorf decided to stay the
proceedings and refer the following questions to the Court for a preliminary ruling:

(1) (a) Does a national provision under which the periods of notice to be observed by employers
are extended incrementally as the length of employment increases, but the employee's periods
of employment before the age of 25 are disregarded, infringe the Community law prohibition of
discrimination on grounds of age, in particular primary Community law or Directive 2000/78 ...?
(b) Can the fact that employers are required to observe only a basic period of notice when
terminating the employment of younger employees be justified on the grounds that employers
are recognised as having an operational interest in flexibility as regards staffing an interest
which would be adversely affected by longer periods of notice and that younger employees are
not recognised as having the protection available to older employees (by means of longer
notice periods) with respect to their employment status or arrangements, for example because,
having regard to their age and/or their lesser social, family and private obligations, they are
assumed to have greater occupational and personal flexibility and mobility?

2. If Question 1(a) is answered in the affirmative and Question 1(b) is answered in the negative:
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In legal proceedings between private individuals, must a court of a Member State disapply a
statutory provision which is explicitly contrary to Community law, or is the legitimate expectation
of persons subject to the law that national laws which are in force will be applied to be taken
into account so that a provision becomes inapplicable only after the Court of Justice has ruled
on the disputed provision or a substantially similar provision?

The questions referred for a preliminary ruling

Question 1

18. By its first question the referring court asks essentially whether national legislation such as
that at issue in the main proceedings, under which periods of employment completed by the
employee before reaching the age of 25 are not taken into account in calculating the notice
period for dismissal, constitutes a difference of treatment on grounds of age prohibited by
European Union law, in particular primary law or Directive 2000/78. It is unsure, in particular,
whether such legislation is justified on the ground that only a basic notice period is to be
observed in the case of dismissal of younger workers, first, in order to enable employers to
manage their personnel flexibly, which would not be possible with longer notice periods, and,
second, because it is reasonable to require greater personal and occupational mobility from
younger workers than from older ones.

19. To answer that question, it must first be ascertained, as the referring court suggests,
whether the question should be examined by reference to primary European Union law or to
Directive 2000/78.

20. In the first place, that the Council of the European Union adopted Directive 2000/78 on the
basis of Article 13 EC, and the Court has held that that directive does not itself lay down the
principle of equal treatment in the field of employment and occupation, which derives from
various international instruments and from the constitutional traditions common to the Member
States, but has the sole purpose of laying down, in that field, a general framework for
combating discrimination on various grounds including age (see Mangold, paragraph 74).

21. In that context, the Court has acknowledged the existence of a principle of
non-discrimination on grounds of age which must be regarded as a general principle of
European Union law (see, to that effect, Mangold, paragraph 75). Directive 2000/78 gives
specific expression to that principle (see, by analogy, Case 43/75 Defrenne ... paragraph 54).
22. It should also be noted that Article 6(1) TEU provides that the Charter of Fundamental
Rights of the European Union is to have the same legal value as the Treaties. Under Article
21(1) of the Charter, '[a]ny discrimination based on ... age ... shall be prohibited'.

23. For the principle of non-discrimination on grounds of age to apply in a case such as that at
issue in the main proceedings, that case must fall within the scope of European Union law.
24. In contrast to the situation concerned in Case C-427/06 Bartsch ... the allegedly
discriminatory conduct adopted in the present case on the basis of the national legislation at
issue occurred after the expiry of the period prescribed for the Member State concerned for the
transposition of Directive 2000/78, which, for the Federal Republic of Germany, ended on 2
December 2006.

25. On that date, that directive had the effect of bringing within the scope of European Union
law the national legislation at issue in the main proceedings, which concerns a matter governed
by that directive, in this case the conditions of dismissal.

26. A national provision such as the second indent of Paragraph 622(2) of the BGB, in that it
provides that, in calculating the notice period, periods of employment completed before the
employee reaches the age of 25 are not taken into account, affects the conditions of dismissal
of employees. Such a provision must therefore be regarded as laying down rules on the

20



conditions of dismissal.

27. It follows that it is the general principle of European Union law prohibiting all discrimination
on grounds of age, as given expression in Directive 2000/78, which must be the basis of the
examination of whether European Union law precludes national legislation such as that at issue
in the main proceedings.

28. In the second place, as regards the question whether the legislation at issue in the main
proceedings contains a difference of treatment on grounds of age, it should be recalled that
under Article 2(1) of Directive 2000/78, for the purposes of that directive, the 'principle of equal
treatment' means that there is to be no direct or indirect discrimination whatsoever on any of the
grounds referred to in Article 1 of the directive. Article 2(2)(a) of the directive states that, for the
purposes of Article 2(1), direct discrimination is to be taken to occur where one person is
treated less favourably than another person in a comparable situation, on any of the grounds
referred to in Article 1 ...

29. In the present case, the second indent of Paragraph 622(2) of the BGB affords less
favourable treatment to employees who entered the employer's service before the age of 25.
That national provision thus introduces a difference of treatment between persons with the
same length of service, depending on the age at which they joined the undertaking.

30. Thus in the case of two employees each with 20 years' seniority in service, the one who
joined the undertaking at the age of 18 will be entitled to a notice period of 5 months, whereas
the period will be 7 months for the one who joined at the age of 25. Moreover, as the Advocate
General observes in point 36 of his Opinion, the national legislation at issue in the main
proceedings disadvantages younger workers generally compared to older ones, in that the
former as the situation of Ms Kuclkdeveci shows may, despite several years' seniority in
service in the undertaking, be excluded from benefiting from the progressive extension of notice
periods in the case of dismissal according to the length of the employment relationship, which
older workers of comparable seniority will, by contrast, be able to benefit from.

31. It follows that the national legislation at issue contains a difference of treatment on grounds
of age.

32. In the third place, it must be examined whether that difference of treatment is liable to
constitute discrimination prohibited by the principle of non-discrimination on grounds of age
given expression by Directive 2000/78.

33. The first subparagraph of Article 6(1) of Directive 2000/78 states that a difference of
treatment on grounds of age does not constitute discrimination if, within the context of national
law, it is objectively and reasonably justified by a legitimate aim, including legitimate
employment policy, labour market and vocational training objectives, and if the means of
achieving that aim are appropriate and necessary.

34. According to the information provided by the referring court and the statements made at the
hearing by the German Government, Paragraph 622 of the BGB originates in a law of 1926.
That that law set the threshold at 25 was the outcome of a compromise between, first, the
government of the time, which wanted a uniform extension by three months of the notice period
for the dismissal of workers aged over 40, second, the supporters of a progressive extension of
that period for all workers, and, third, the supporters of a progressive extension of the notice
period without taking the period of employment into account, the purpose of the rule being to
give employers partial relief from lengthy periods of notice for workers aged under 25.

35. The referring court states that the second indent of Paragraph 622(2) of the BGB reflects
the legislature's assessment that young workers generally react more easily and more rapidly to
the loss of their jobs and greater flexibility can be demanded of them. A shorter notice period for
younger workers also facilitates their recruitment by increasing the flexibility of personnel
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management.

36. Objectives of the kind mentioned by the German Government and the referring court clearly
belong to employment and labour market policy within the meaning of Article 6(1) of Directive
2000/78.

37. It remains to be ascertained, in accordance with the wording of that provision, whether the
means of achieving such a legitimate aim are 'appropriate and necessary'.

38. The Member States enjoy a broad discretion in the choice of the measures capable of
achieving their objectives in the field of social and employment policy (see Mangold, paragraph
63 ...).

39. The referring court indicates that the aim of the national legislation at issue in the main
proceedings is to afford employers greater flexibility in personnel management by alleviating the
burden on them in respect of the dismissal of young workers, from whom it is reasonable to
expect a greater degree of personal or occupational mobility.

40. However, the legislation is not appropriate for achieving that aim, since it applies to all
employees who joined the undertaking before the age of 25, whatever their age at the time of
dismissal.

41. As regards the aim pursued by the legislature at the time of adoption of the national
legislation at issue in the main proceedings, adduced by the German Government, of
strengthening the protection of workers according to their length of service in the undertaking, it
is clear that, under that legislation, the extension of the notice period for dismissal according to
the employee's seniority in service is delayed for all employees who joined the undertaking
before the age of 25, even if the person concerned has a long length of service in the
undertaking at the time of dismissal. The legislation cannot therefore be regarded as
appropriate for achieving that aim.

42. It should be added that, as the referring court points out, the national legislation at issue in
the main proceedings affects young employees unequally, in that it affects young people who
enter active life early after little or no vocational training, but not those who start work later after
a long period of training.

43. It follows from all the above considerations that the answer to Question 1 is that European
Union law, more particularly the principle of non-discrimination on grounds of age as given
expression by Directive 2000/78, must be interpreted as precluding national legislation, such as
that at issue in the main proceedings, which provides that periods of employment completed by
an employee before reaching the age of 25 are not taken into account in calculating the notice
period for dismissal.

Question 2

44. By its second question the referring court asks whether, where it is hearing proceedings
between individuals, in order to disapply a national provision which it considers to be contrary to
European Union law, it must first, to ensure protection of the legitimate expectations of persons
subject to the law, make a reference to the Court under Article 267 TFEU, so that the Court can
confirm that the legislation is incompatible with European Union law.

45. As regards, first, the role of the national court when called on to give judgment in
proceedings between individuals in which it is apparent that the national legislation at issue is
contrary to European Union law, the Court has held that it is for the national courts to provide
the legal protection which individuals derive from the rules of European Union law and to ensure
that those rules are fully effective ...

46. In this respect, where proceedings between individuals are concerned, the Court has
consistently held that a directive cannot of itself impose obligations on an individual and cannot
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therefore be relied on as such against an individual (see, inter alia, Case 152/84 Marshall ...
paragraph 48 ...

47. However, the Member States' obligation arising from a directive to achieve the result
envisaged by that directive and their duty to take all appropriate measures, whether general or
particular, to ensure the fulfilment of that obligation are binding on all the authorities of the
Member States including, for matters within their jurisdiction, the courts (see, inter alia, to that
effect, Case 14/83 von Colson and Kamann ... paragraph 26; Case C-106/89 Marleasing ...
paragraph 8; Faccini Dori, paragraph 26; C-129/96 Inter-Environnement Wallonie ... paragraph
40; Pfeiffer and Others, paragraph 110...

48. It follows that, in applying national law, the national court called on to interpret it is required
to do so, as far as possible, in the light of the wording and the purpose of the directive in
question, in order to achieve the result pursued by the directive and thereby comply with the
third paragraph of Article 288 TFEU (see, to that effect, von Colson and Kamann, paragraph
26; Marleasing, paragraph 8; Faccini Dori, paragraph 26; and Pfeiffer and Others, paragraph
113). The requirement for national law to be interpreted in conformity with European Union law
is inherent in the system of the Treaty, since it permits the national court, within the limits of its
jurisdiction, to ensure the full effectiveness of European Union law when it determines the
dispute before it (see, to that effect, Pfeiffer and Others, paragraph 114).

49. According to the national court, however, because of its clarity and precision, the second
indent of Paragraph 622(2) of the BGB is not open to an interpretation in conformity with
Directive 2000/78.

50. It must be recalled here that, as stated in paragraph 20 above, Directive 2000/78 merely
gives expression to, but does not lay down, the principle of equal treatment in employment and
occupation, and that the principle of non-discrimination on grounds of age is a general principle
of European Union law in that it constitutes a specific application of the general principle of
equal treatment (see, to that effect, Mangold, paragraphs 74 to 76).

51. In those circumstances it for the national court, hearing a dispute involving the principle of
non-discrimination on grounds of age as given expression in Directive 2000/78, to provide,
within the limits of its jurisdiction, the legal protection which individuals derive from European
Union law and to ensure the full effectiveness of that law, disapplying if need be any provision
of national legislation contrary to that principle (see, to that effect, Mangold, paragraph 77).

52. As regards, second, the obligation of the national court, hearing proceedings between
individuals, to make a reference to the Court for a preliminary ruling on the interpretation of
European Union law before it can disapply a national provision which it considers to be contrary
to that law, it is apparent from the order for reference that this aspect of the question has been
raised because, under national law, the referring court cannot decline to apply a national
provision in force unless that provision has first been declared unconstitutional by the
Bundesverfassungsgericht (Federal Constitutional Court).

53. The need to ensure the full effectiveness of the principle of non-discrimination on grounds
of age, as given expression in Directive 2000/78, means that the national court, faced with a
national provision falling within the scope of European Union law which it considers to be
incompatible with that principle, and which cannot be interpreted in conformity with that
principle, must decline to apply that provision, without being either compelled to make or
prevented from making a reference to the Court for a preliminary ruling before doing so.

54. The possibility thus given to the national court by the second paragraph of Article 267 TFEU
of asking the Court for a preliminary ruling before disapplying the national provision that is
contrary to European Union law cannot, however, be transformed into an obligation because
national law does not allow that court to disapply a provision it considers to be contrary to the
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constitution unless the provision has first been declared unconstitutional by the Constitutional
Court. By reason of the principle of the primacy of European Union law, which extends also to
the principle of non-discrimination on grounds of age, contrary national legislation which falls
within the scope of European Union law must be disapplied (see, to that effect, Mangold,
paragraph 77).

55. It follows that the national court, hearing proceedings between individuals, is not obliged but
is entitled to make a reference to the Court for a preliminary ruling on the interpretation of the
principle of non-discrimination on grounds of age, as given expression by Directive 2000/78,
before disapplying a provision of national law which it considers to be contrary to that principle.
The optional nature of such a reference is not affected by the conditions of national law under
which a court may disapply a national provision which it considers to be contrary to the
constitution.

56. In the light of the foregoing, the answer to Question 2 is that it is for the national court,
hearing proceedings between individuals, to ensure that the principle of non-discrimination on
grounds of age, as given expression in Directive 2000/78, is complied with, disapplying if need
be any contrary provision of national legislation, independently of whether it makes use of its
entitlement, in the cases referred to in the second paragraph of Article 267 TFEU, to ask the
Court for a preliminary ruling on the interpretation of that principle....

On those grounds, the Court (Grand Chamber) hereby rules:

1. European Union law, more particularly the principle of non-discrimination on grounds of age
as given expression by Council Directive 2000/78/EC of 27 November 2000 establishing a
general framework for equal treatment in employment and occupation, must be interpreted as
precluding national legislation, such as that at issue in the main proceedings, which provides
that periods of employment completed by an employee before reaching the age of 25 are not
taken into account in calculating the notice period for dismissal.

2. It is for the national court, hearing proceedings between individuals, to ensure that the
principle of non-discrimination on grounds of age, as given expression in Directive 2000/78, is
complied with, disapplying if need be any contrary provision of national legislation,
independently of whether it makes use of its entitlement, in the cases referred to in the second
paragraph of Article 267 TFEU, to ask the Court of Justice of the European Union for a
preliminary ruling on the interpretation of that principle.

Here is Advocate General Bot’s Opinion "in the case:

1. This reference for a preliminary ruling asks the Court, once again, to set out the legal rules

3 Here is his bio from the Court’'s website: “Born 1947; Graduate of the Faculty of Law, Rouen;
Doctor of Laws (University of Paris Il, Panthéon-Assas); Lecturer at the Faculty of Law, Le Mans; Deputy
Public Prosecutor, then Senior Deputy Public Prosecutor, at the Public Prosecutor's Office, Le Mans
(1974-82); Public Prosecutor at the Regional Court, Dieppe (1982-84); Deputy Public Prosecutor at the
Regional Court, Strasbourg (1984-86); Public Prosecutor at the Regional Court, Bastia (1986-88);
Advocate General at the Court of Appeal, Caen (1988-91); Public Prosecutor at the Regional Court, Le
Mans (1991-93); Special Adviser to the Minister for Justice (1993-95); Public Prosecutor at the Regional
Court, Nanterre (1995-2002); Public Prosecutor at the Regional Court, Paris (2002-04); Principal State
Prosecutor at the Court of Appeal, Paris (2004-06); Advocate General at the Court of Justice since 7
October 2006.”
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applying to, and the scope of, the prohibition of age discrimination in Community law. It gives
the Court an opportunity to clarify the scope to be given to the Mangold judgment of 22
November 2005.

2. More precisely, the present case will lead the Court to clarify the legal rules governing the
general principle of non-discrimination on grounds of age and the function which that principle
fulfils in a situation in which the time-limit for the transposition of Council Directive 2000/78/EC
of 27 November 2000 establishing a general framework for equal treatment in employment and
occupation has expired. In particular, the Court will have to determine the role and the powers
of national courts faced with national rules containing age discrimination when the facts which
gave rise to the dispute in the main proceedings occurred after the expiry of the time-limit for
the transposition of Directive 2000/78 and the proceedings involve two private parties.

3. The reference was made in the course of proceedings between Ms Kiicikdeveci and her
former employer, Swedex GmbH & Co. KG (‘Swedex’), concerning the calculation of the period
of notice applicable to her dismissal.

4. In this Opinion, | will first explain why Directive 2000/78 is the reference in the light of which
the existence or otherwise of age discrimination must be determined.

5. I will then explain why, in my view, that directive must be interpreted as precluding national
legislation under which periods of employment completed by a worker before he reaches the
age of 25 are not taken into account in calculating the length of the period of employment,
which in turn determines the length of the period of notice which the employer must give in case
of dismissal.

6. Finally, | will set out why | consider that, in a situation in which the court making the reference
cannot interpret its national law in a manner which is consistent with Directive 2000/78, the
national court is entitled, by virtue of the principle of the primacy of Community law and in the
light of the principle of non-discrimination on grounds of age, to disapply national law which is
contrary to the directive, even in the case of proceedings between two private parties.....

15. Ms Kicikdeveci was born on 12 February 1978. She was employed by Swedex from 4
June 1996, that is to say, since she was 18 years old.

16. Swedex dismissed her by letter of 19 December 2006, with effect, having regard to the legal
period of notice, from 31 January 2007.

17. By an action lodged on 9 January 2007, Ms Kuclkdeveci challenged her dismissal before
the Arbeitsgericht Ménchengladbach (Labour Court, Ménchengladbach) (Germany). In support
of her action, she claimed inter alia that the dismissal took effect only from 30 April 2007,
because point 4 of the first sentence of Paragraph 622(2) of the BGB extends the notice period
in the case of a person who has been employed in the undertaking for 10 years to four months
expiring at the end of a calendar month.

18. In her view, the last sentence of Paragraph 622(2) of the BGB, in so far as it provides that
periods of employment before the age of 25 are not to be taken into account in calculating the
period of notice, constitutes age discrimination contrary to Community law. Consequently, that
provision of national law must be disapplied.

19. Since the Arbeitsgericht Monchengladbach granted Ms Kucutkdeveci’s application, Swedex
decided to appeal that decision to the Landesarbeitsgericht Disseldorf (Higher Labour Court,
Dusseldorf) (Germany).

20. In its order for reference, the latter court points out that even if the arrangements for
employment protection might indirectly influence employers’ recruitment policy, it has not been
established that, in practice, the age threshold of 25 pursues and achieves any employment
policy and labour market objectives.

21. According to the national court, linking the extension of the notice period to a minimum age
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is based essentially on the German legislature’s views on social and family policy, and on the
assumption that older employees are more seriously affected by unemployment because of
their family and economic obligations and because of decreasing employment flexibility and
mobility. The last sentence of Paragraph 622(2) of the BGB reflects the legislature’s
assessment that younger employees usually react more easily and more quickly to losing their
job, and that, because of their age, they can reasonably be expected to have greater flexibility
and mobility. In accordance with the objective of protecting older workers who have been
employed for a longer period, Paragraph 622(2) of the BGB unquestionably provides that
periods of employment completed before the age of 25 are not to be taken into account and it is
only from that age that workers progressively enjoy longer periods of notice on the basis of the
duration of their employment with the undertaking.

22. The national court is not convinced that the last sentence of Paragraph 622(2) of the BGB is
unconstitutional. On the other hand, it has doubts as to the conformity of that provision with
Community law.

23. More precisely, with regard to the Court’s reasoning in Mangold and ‘consideration[s] linked
to the structure of the labour market in question or the personal situation of the person
concerned’ which were put forward in that case, the national court is doubtful whether the
unequal treatment could be objectively justified under the general principles of Community law
or in the light of Article 6(1) of Directive 2000/78.

24. It also considers that it follows from the case-law of the Court that the directive in question
cannot have direct effect in the dispute in the main proceedings. It also points out, on the basis
of two recent judgments of the Court which repeated and clarified the obligation on national
courts to interpret national law in conformity with Community law, that the requirement remains
that the national provision must be capable of interpretation. In application of the criteria that,
when interpreting legislative provisions, it is necessary to consider not only their wording, but
also the legislative framework in which they occur and the objectives which, according to the
apparent intention of the legislature, are pursued by the rules of which they form part, the
national court considers that the last sentence of Paragraph 622(2) of the BGB, the wording of
which is unambiguous, is not capable of interpretation.

25. It therefore wonders what consequences a national court must draw from the possible
incompatibility of that provision with the general principle of Community law prohibiting age
discrimination.

26. The national court emphasises that the German Constitution requires the national courts to
apply the statutory provisions in force. It doubts that Mangold is to be interpreted as conferring
power on national courts, when applying primary Community law, to set aside conflicting
provisions of national law. That could result in diverging judicial decisions between courts in the
Member States, which could decide to apply or not apply national statutory provisions according
to whether or not they regarded them as conflicting with primary Community law. Those
considerations lead the national court to ask the Court whether, in Mangold, it intended to
exclude the possibility that national courts could be obliged by national law to make a reference
for a preliminary ruling before deciding that a national legislative provision is to be disapplied
because it infringes primary Community law. Finally, the requirement to disapply national
legislation contrary to Community law laid down in Mangold raises the question of protection of
the legitimate expectations of those who are subject to the law as regards the application of
laws which are in force, all the more so when the question of their compatibility with the general
principles of Community law arises.

27. In those circumstances, the Landesarbeitsgericht Disseldorf referred the following
questions to the Court for a preliminary ruling:
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‘(1) (a) Does a national provision under which the periods of notice to be observed by
employers are extended incrementally as the length of employment increases, but the
employee’s periods of employment before the age of 25 are disregarded, infringe the
Community law prohibition of discrimination on grounds of age, in particular primary Community
law or Directive 2000/78 ...?

(b) Can the fact that employers are required to observe only a basic period of notice when
terminating the employment of younger employees be justified on the grounds that employers
are recognised as having an operational interest in flexibility as regards staffing — an interest
which would be adversely affected by longer periods of notice — and that younger employees
are not recognised as having the protection available to older employees (by means of longer
notice periods) with respect to their employment status or arrangements, for example because,
having regard to their age and/or their lesser social, family and private obligations, they are
assumed to have greater occupational and personal flexibility and mobility?

(2) If Question 1(a) is answered in the affirmative and Question 1(b) is answered in the
negative:

In legal proceedings between private individuals, must a court of a Member State disapply a
statutory provision which is explicitly contrary to Community law, or is the legitimate expectation
of persons subject to the law — that national laws which are in force will be applied — to be taken
into account so that a provision becomes inapplicable only after the Court of Justice has ruled
on the disputed provision or a substantially similar provision?’

Il — Analysis

A — Question 1(a) and (b)

28. The first question seeks essentially to know whether Community law is to be interpreted as
precluding national legislation under which periods of employment completed before the age of
25 are not taken into account in calculating the notice period in case of dismissal. Before
answering that question, it is necessary to clarify, as the national court asks the Court to do,
which Community rule is to be referred to in the present case, the principle of
non-discrimination on grounds of age, which the Court has held to be a general principle of
Community law, or Directive 2000/78.

1. Which is the relevant Community rule?

29. | consider that, in a situation such as that in the main proceedings, Directive 2000/78 is the
rule which should be referred to for the purpose of establishing the existence or otherwise of
age discrimination prohibited by Community law.

30. It should be recalled first that it is clear both from its title and preamble and from its content
and purpose that Directive 2000/78 is designed to lay down a general framework in order to
guarantee equal treatment in employment and occupation to all persons, by offering them
effective protection against discrimination on any of the grounds covered by Article 1, which
include age.

31. | would point out that the acts giving rise to the dispute in the main proceedings took place
after the expiry of the time-limit available to the Federal Republic of Germany for transposing
the directive, that is to say, after 2 December 2006.

32. Moreover, there is no doubt in my mind that the national rules at issue fall within the scope
of the directive. | would point out in that regard that, according to Article 3(1)(c) thereof,
Directive 2000/78 ‘shall apply to all persons, as regards both the public and private sectors ... in
relation to ... employment and working conditions, including dismissals and pay’. In so far as it
is a provision governing one of the conditions under which dismissal may take place, Paragraph
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622 of the BGB must be regarded as falling within the scope of that directive.

33. My analysis with a view to determining whether the last sentence of Paragraph 622(2) of the
BGB is contrary to the prohibition of age discrimination laid down in Community law will
therefore be based principally on the provisions of Directive 2000/78 which define what is to be
regarded as a difference of treatment based on age contrary to Community law. The directive
thus constitutes the detailed framework which will make it possible to determine the existence
or otherwise of age discrimination in connection with employment or occupation.

34. Consequently, | see no reason to give an autonomous scope to the general principle of
non-discrimination on grounds of age by confining myself to interpreting that principle, since the
major disadvantage of that approach would be to deprive Directive 2000/78 of all useful effect.
That does not mean, however, that the general principle of Community law prohibiting age
discrimination has no role to play in my analysis of the present reference for a preliminary
ruling. Inasmuch as it is indissociably linked to Directive 2000/78, the principal purpose of which
is to facilitate the implementation of it, that general principle, as | will explain in the context of
the answer to the second question, must be taken into consideration when determining
whether, and under what conditions, Directive 2000/78 may be relied on in proceedings
between private parties.

35. That being clarified, it must now be considered whether Directive 2000/78, and in particular
Article 6(1) thereof, is to be interpreted as precluding national rules such as the last sentence of
Paragraph 622(2) of the BGB.

2. Does Directive 2000/78 preclude the last sentence of Paragraph 622(2) of the BGB?

36. | note, first of all, that, in so far as the last sentence of Paragraph 622(2) of the BGB
excludes periods of employment completed by workers before the age of 25 from the
calculation of the duration of the employment, which in turn determines the period of notice
applicable in the case of dismissal, it introduces a difference of treatment based on age, as
referred to in Article 2(1) and (2)(a) of Directive 2000/78. The last sentence of Paragraph
622(2) of the BGB directly imposes less favourable treatment on dismissed workers who
commenced their employment relationship with their employers before the age of 25 compared
to dismissed workers who commenced such a relationship after that age. Moreover, that
measure disadvantages young workers compared to older workers, since the former could
possibly be excluded, as Ms Kiicikdeveci’s situation shows, from the protection of the
progressive increase of the periods of notice of dismissal according to the time spent in the
undertaking.

37. However, it is clear from the first subparagraph of Article 6(1) of Directive 2000/78 that such
differences of treatment on grounds of age will not constitute discrimination prohibited by Article
2 of the directive ‘if, within the context of national law, they are objectively and reasonably
justified by a legitimate aim, including legitimate employment policy, labour market and
vocational training objectives, and if the means of achieving that aim are appropriate and
necessary’. Those legitimate objectives, which are social policy objectives, can therefore justify
differences of treatment on grounds of age, of which the second subparagraph of Article 6(1) of
Directive 2000/78 provides several examples.

38. The representative of the Federal Republic of Germany set out at the hearing the general
context in which the threshold of 25 years was laid down. It appears that the German legislature
set up, in 1926, a system of progressive increases in the period of notice of dismissal on the
basis of the length of the employment relationship. The purpose of introducing a threshold of 25
years from which periods of employment are taken into account was to discharge employers
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partially from that gradual extension of the periods of notice. It appears to be a provision which
facilitated the political compromise leading to the adoption of the principal measure, namely the
extension in question. In addition, the purpose of that provision seems to be to give employers
greater flexibility when they wish to dismiss young workers, that flexibility in regard to young
workers compensating, in a certain sense, for the burden placed on employers by the
progressive increase in the periods of notice on the basis of the length of the employment
relationship. In other words, the German legislature tried to strike a balance between the
strengthening of protection for workers on the basis of the time spent in the undertaking and the
employers’ interest in flexible personnel management.

39. In addition, the explanations provided by the national court make clear the context in which
Paragraph 622(2) of the BGB was adopted. In general, that paragraph is intended to strengthen
the protection of older workers against unemployment. The German legislature started from the
proposition that unemployment affects older workers more seriously than young workers, since
the former have family and economic obligations which the latter generally do not have, and
have less employment flexibility. At the time that the contested provision was adopted, that is to
say, at the beginning of the 20th century, it appears that workers, particularly male workers,
normally founded a family around the age of 30. Since they generally did not have family
responsibilities before that age, young workers were sufficiently protected by the application of
the basic period of notice. Moreover, young workers react more easily and rapidly to the loss of
their job.

40. It has also been argued that the threshold of 25 years could be viewed as pursuing a
legitimate employment policy and labour market objective inasmuch as its effect is to reduce
the higher level of unemployment among young workers by creating conditions facilitating
recruitment of that age group. In other words, the fact of having to comply only with the basic
period of notice would encourage employers to take on more young workers.

41. In view of those explanations, can it be considered that the last sentence of Paragraph
622(2) of the BGB, which provides for periods of employment completed before the age of 25
not to be taken into account, seeks to achieve a legitimate objective within the meaning of
Article 6(1) of Directive 2000/78, that is to say, a social policy objective?

42. In my view, a distinction must be drawn between the progressive extension of the period of
notice of dismissal on the basis of the time spent in the undertaking and the fixing of a minimum
age of 25 in order to enjoy the benefit of that extension.

43. The purpose of the extended period of notice is clearly to protect workers whose capacity to
adapt, and the possibility of their being retrained, was regarded by the German legislature as
reduced when they have been employed for a long time in an undertaking. If an employer
decides to dismiss a worker who has been in his undertaking for a long time, an extended
period of notice certainly facilitates the movement of that worker to a new employment situation,
in particular, the search for a new job. That strengthened protection of dismissed workers on
the basis of the time they have spent in the undertaking can, to my mind, be regarded as
seeking to achieve an employment policy and labour market objective within the meaning of
Article 6(1) of Directive 2000/78.

44. On the other hand, it is more difficult to identify a legitimate objective within the meaning of
that provision in regard to periods of employment completed before the age of 25 not being
taken into account.

45. First of all, the claim that such a measure has a positive effect on the recruitment of young
workers seems theoretical, to say the very least. On the other hand, it is certain that short
periods of notice will necessarily have a negative impact on young workers’ search for new
employment. In my view, fixing a threshold of 25 years for the implementation of the extended
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notice system does not favour the vocational integration of young workers within the meaning of
point (a) of the second subparagraph of Article 6(1) of Directive 2000/78.

46. The principal objective of that measure, as it appears from its general context, is to enable
employers to manage with greater flexibility that part of their staff constituted by young workers,
since the German legislature considered that young workers have less need than older workers
of protection in case of dismissal. The problem is therefore to determine whether the
employers’ interest in being able to manage a category of their employees with greater flexibility
may be regarded as part of the social policy objectives referred to in Article 6(1) of Directive
2000/78 such as those related to employment and labour market policy.

47. In its judgment in Age Concern England, the Court stated that, by their public interest
nature, those legitimate aims are distinguishable from purely individual reasons particular to the
employer’s situation, such as cost reduction or improving competitiveness, although it cannot
be ruled out that a national rule may recognise, in the pursuit of those legitimate aims, a certain
degree of flexibility for employers. | conclude that the Court does not exclude the possibility that
a national measure relating to employment policy and the labour market could result in the
provision of ‘a certain degree of flexibility for employers’. It seems to me, however, that it is
difficult to accept that that flexibility granted to employers could constitute a legitimate objective
in itself. The Court made clear that ‘legitimate’ objectives within the meaning of Article 6(1) of
Directive 2000/78 are of a ‘public interest nature’. That public interest nature seems absent in
the measure providing that periods of employment completed before the age of 25 are not to be
taken into account, which amounts ultimately to excluding a category of workers, namely the
youngest, from the dismissal protection system.

48. In addition, | doubt the relevance of one of the propositions on which the last sentence of
Paragraph 622(2) of the BGB is based, namely that young workers react more easily and
quickly than other workers to the loss of their job. The substantial proportion of youth
unemployment in our societies undermines that proposition, which may have been true in 1926
but no longer holds good today.

49. For those reasons, | consider that the measure providing that periods of employment
completed before the age of 25 are not to be taken into account does not pursue a legitimate
objective within the meaning of Article 6(1) of Directive 2000/78.

50. In any event, even if the Court should consider that that measure pursues a legitimate
social policy objective, such as those connected with employment policy or the labour market, |
consider that such a measure goes beyond what is appropriate and necessary to achieve those
objectives.

51. The Member States undoubtedly enjoy broad discretion in their choice, not only to pursue a
particular aim in the field of social and employment policy, but also in the definition of the
measures capable of achieving it. However, the Court has also held that mere generalisations
concerning the capacity of a specific measure to contribute to employment policy, labour
market or vocational training objectives are not enough to show that the aim of that measure is
capable of justifying derogation from the prohibition of age discrimination and do not constitute
evidence on the basis of which it could reasonably be considered that the means chosen are
suitable for achieving that aim. Thus, even supposing that the last sentence of Paragraph
622(2) of the BGB seeks to achieve the objective of facilitating the recruitment of young
workers and, therefore, vocational integration of that category of worker, no tangible factor
supports that claim or demonstrates that the measure is apt to achieve such an objective. In my
view, therefore, the appropriate and necessary nature of that measure has not been
demonstrated.
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52. Moreover, application of the last sentence of Paragraph 622(2) of the BGB leads to a
situation in which all workers who initiate an employment relationship before the age of 25 and
who are dismissed, as was Ms Klcukdeveci, shortly after reaching that age are excluded, in a
general way, regardless of their personal and family situation or their level of training, from an
important part of the protection afforded to workers in case of dismissal. In addition, that
general exclusion, decided in 1926, has been maintained without it being demonstrated, in my
view, that such an age threshold is still appropriate for the contemporary economic and social
situation of that category of worker.

53. That is why | propose that the Court should hold that Article 6(1) of Directive 2000/78 must
be interpreted as precluding national legislation such as that at issue in the main proceedings
which provides generally that periods of employment completed before the age of 25 are not to
be taken into account in calculating notice periods in case of dismissal.

B — Question 2

54. By its second question, the national court seeks essentially to know what consequences it
should draw from the incompatibility of the last sentence of Paragraph 622(2) of the BGB with
Directive 2000/78. In particular, is it required to disapply that national provision when deciding a
case between private parties? In addition, is that court required to make a reference to the
Court for a preliminary ruling before it can disapply a national provision which is contrary to
Community law?

55. | do not think that the latter question calls for a lengthy discussion. It has been clear since
the Simmenthal judgment of 9 March 1978 that national courts, as the courts of general
jurisdiction in Community law, must apply Community law in its entirety and protect rights which
the latter confers on individuals by setting aside any provision of national law which conflicts
with Community law. That duty imposed on national courts to set aside national provisions
which impede the full effectiveness of Community rules is in no way subject to making a prior
reference to the Court for a preliminary ruling, since such a requirement would, in most cases,
transform the possibility of making a reference available to national courts under the second
paragraph of Article 234 EC into a general obligation to refer.

56. On the other hand, the first part of the national court’s question is more delicate and there is
no obvious answer to it in the Court’s case-law.

57. However, the question whether a directive, badly transposed or not transposed by a
Member State, may be relied on in proceedings between private parties has received a clear
answer from the Court on several occasions. The Court has consistently held that a directive
cannot of itself impose obligations on an individual and cannot therefore be relied upon as such
against an individual. It follows that, in the Court’s view, even a clear, precise and unconditional
provision of a directive seeking to confer rights or impose obligations on individuals cannot of
itself apply in proceedings exclusively between private parties. The Court thus refused to take a
step which would have had the consequence of assimilating directives to regulations by
recognising a power in the Community to enact obligations for individuals with immediate effect,
whereas it has competence to do so only where it is empowered to adopt regulations. That
position respects the particular nature of a directive which, by definition, does not give rise
directly to obligations on the part of the Member States to which it is addressed and can impose
obligations on individuals only through the medium of national transposition measures.

58. The Court compensated for that firm refusal to accept a horizontal direct effect of directives
by pointing to alternative solutions capable of giving satisfaction to an individual who considers
himself wronged by the fact that a directive has not been transposed or has been transposed
incorrectly.
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59. The first palliative for the lack of horizontal direct effect of directives is the obligation on
national courts to interpret national law, as far as possible, in the light of the wording and the
purpose of the directive concerned in order to achieve the result sought by the directive. The
principle that national law must be interpreted in conformity with Community law requires
national courts to do whatever lies within their jurisdiction, taking the whole body of domestic
law into consideration and applying the interpretative methods recognised by domestic law, with
a view to ensuring that the directive in question is fully effective and achieving an outcome
consistent with the objective pursued by it.

60. In Pfeiffer and Others, the Court set out the procedure to be followed by the national courts
in regard to a dispute between private parties, thereby reducing a little bit further the boundary
between the right to rely on an interpretation in conformity with Community law and the right to
rely on a directive in order to have national law which is not in conformity with Community law
disapplied. The Court stated that if the application of interpretative methods recognised by
national law enables, in certain circumstances, a provision of domestic law to be construed in
such a way as to avoid conflict with another rule of domestic law, or the scope of that provision
to be restricted to that end by applying it only in so far as it is compatible with the rule
concerned, the national court is bound to use those methods in order to achieve the result
sought by the directive.

61. It is agreed, however, that the obligation on a national court to refer to the content of a
directive when interpreting and applying the relevant rules of domestic law is limited by general
principles of law, particularly those of legal certainty and non-retroactivity, and that obligation
cannot serve as the basis for an interpretation of national law contra legem.

62. The second palliative for the lack of horizontal direct effect of directives may be brought into
play precisely in cases where the result required by a directive cannot be achieved by
interpretation. Community law requires the Member States to make good damage caused to
individuals through failure to transpose the directive, provided that three conditions are fulfilled.
First, the purpose of the directive in question must be to grant rights to individuals. Second, it
must be possible to identify the content of those rights on the basis of the provisions of the
directive. Finally, there must be a causal link between the breach of the Member State’s
obligation and the damage suffered.

63. Finally, the third palliative consists in disconnecting the horizontal direct effect of directives
from the right to plead them to exclude contrary national law in proceedings between private
parties. That solution holds that, although directives cannot be substituted for a lack of national
law or defective national law in order to impose obligations directly on private individuals, they
can at least be relied on to exclude national law contrary to the directive, and only national law
cleansed of the provisions contrary to the directive is applied by the national court in resolving a
dispute between private parties.

64. That disconnection of the ‘substitution’ direct effect of directives from the right to plead them
in exclusion has, however, never been accepted by the Court in a general and explicit way. At
the moment, therefore, the scope of this third palliative remains very limited.

65. In sum, the current line of case-law concerning the effect of directives in proceedings
between private parties is as follows. The Court continues to oppose recognition of a horizontal
direct effect of directives and seems to consider that the two principal palliatives represented by
the obligation to interpret national legislation in conformity with Community law and the liability
of the Member States for infringements of Community law are, in most cases, sufficient both to
ensure the full effectiveness of directives and to give redress to individuals who consider
themselves wronged by conduct amounting to fault on the part of the Member States.

66. The answer to be given to the court making the reference could, in the classic manner,
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therefore be to refer to the case-law | have just set out and state that the national court is
required to use all the tools at its disposal to interpret its national law in accordance with the
objective which Directive 2000/78 seeks to achieve and, if it is unable to find such an
interpretation, to call upon Ms Kiclkdeveci to bring a civil liability action against the Federal
Republic of Germany on the basis of the incomplete transposition of the directive.

67. That, however, is not the road that | will suggest that the Court take, for the following
reasons.

68. First, as the Landesarbeitsgericht Dusseldorf rightly pointed out, the obligation to interpret
national law in conformity with Community law applies in so far as the national law in question is
capable of being interpreted. That court considers, however, that that is not so in regard to the
last sentence of Paragraph 622(2) of the BGB. The Court has therefore been asked a question
by a court which informs it that the wording of the provision in question is unambiguous and
that, even doing all in its power to achieve the objective pursued by Directive 2000/78, it cannot
interpret the national provision in conformity with the objective of the directive. Under those
circumstances, | believe that it would not be satisfactory to ask the national court to perform a
task which it considers itself unable to perform successfully in the present state of its national
law.

69. Secondly, the principal disadvantage of an answer which directed Ms Kucukdeveci towards
a civil liability action against the Federal Republic of Germany is that it would cause her to lose
her case, with the financial consequences that would flow from that, even though the existence
of age discrimination contrary to Directive 2000/78 is established, and require her to initiate
fresh judicial proceedings. In my view, such a solution would run counter to the effective right of
action which, according to Article 9 of Directive 2000/78, must be available to persons who
consider themselves wronged by failure to apply the principle of equal treatment to them. In that
perspective, effective action to counteract discrimination which is contrary to Community law
implies that the national courts having jurisdiction can grant to persons within the
disadvantaged category, immediately and without being required to call upon the victims to
bring a civil liability action against the State, the same advantages as those enjoyed by persons
within the favoured category. That is why | consider that the Court should not be satisfied with
an answer based on the existence of a civil liability action against the State for incomplete
transposition of the directive.

70. I would ask the Court to take a more ambitious approach in terms of action to counteract
discrimination which is contrary to Community law, an approach which does not in any way
involve a head-on confrontation with its classic case-law concerning the lack of horizontal direct
effect of directives. That position, which is based largely on the specific nature of the directives
intended to counteract discrimination and on the hierarchy of norms in the Community legal
order, is that a directive which has been adopted to facilitate the implementation of the general
principle of equal treatment and non-discrimination cannot reduce the scope of that principle.
The Court should therefore, as it has done in regard to the general principle of Community law
itself, accept that a directive intended to counteract discrimination may be relied on in
proceedings between private parties in order to set aside the application of national rules which
are contrary to that directive.

71. That position is, in my view, the only one which can be reconciled with what the Court
decided in Mangold. In that judgment, the Court considered that national rules which authorise,
without restriction, unless there is a close connection with an earlier contract of employment of
indefinite duration concluded with the same employer, the conclusion of fixed-term contracts of
employment once the worker has reached the age of 52 cannot be justified under Article 6(1) of
Directive 2000/78. The main difficulty which the Court faced was to determine the
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consequences which the national court had to draw from that interpretation in a situation in
which the main proceedings were between private parties and the time-limit for transposition of
the directive had not yet expired on the date when the employment contract at issue was
concluded.

72. Surmounting those two obstacles, the Court applied its judgment in Simmenthal and
considered that it was the responsibility of the national court, hearing a dispute involving the
principle of non-discrimination in respect of age, to provide, in a case within its jurisdiction, the
legal protection which individuals derive from the rules of Community law and to ensure that
those rules are fully effective, setting aside any provision of national law which may conflict with
that law. The Court thus recognised that that principle could be relied on in proceedings
between private parties in order to set aside discriminatory national legislation.

73. To reach that conclusion, the Court considered that the fact that, on the date on which the
contract was concluded, the time-limit for transposing Directive 2000/78 had not yet expired
was not of such a nature as to call into question the finding that the national legislation at issue
was incompatible with Article 6(1) of Directive 2000/78. It based itself, in the first place, on the
case-law flowing from the judgment in Inter-Environnement Wallonie, which decided that the
Member States must refrain, during the period laid down for the transposition of a directive,
from adopting measures liable seriously to compromise the result prescribed by that directive.
74. In the second place, the Court pointed out that Directive 2000/78 does not itself lay down
the principle of equal treatment in the field of employment and occupation. As stated in Article 1
of the directive, its sole purpose is ‘to lay down a general framework for combating
discrimination on the grounds of religion or belief, disability, age or sexual orientation’, the
source of the actual principle underlying the prohibition of those forms of discrimination being
found, as is clear from recitals 1 and 4 in the preamble to the directive, in various international
instruments and in the constitutional traditions common to the Member States. The Court
concluded that the principle of non-discrimination on grounds of age must thus be regarded as
a general principle of Community law.

75. The Court then applied its case-law to the effect that where national rules fall within the
scope of Community law, and a reference is made to the Court for a preliminary ruling, the
Court must provide all the criteria of interpretation needed by the national court to determine
whether those rules are compatible with such a principle. The national measure at issue
certainly fell within the scope of Community law as a measure intended to implement Council
Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work
concluded by ETUC, UNICE and CEEP. Consequently, the Court considered that observance
of the general principle of equal treatment, in particular in respect of age, could not as such
depend on the expiry of the period allowed the Member States for the transposition of a
directive intended to lay down a general framework for combating discrimination on the grounds
of age.

76. We are all aware that Mangold has been the subject of many criticisms. If we limit ourselves
to the principal contribution of that judgment, namely that observance of the general principle of
Community law prohibiting age discrimination cannot depend on the expiry of the period
granted to Member States for transposing Directive 2000/78 and that the national court must
therefore give full effect to that principle by disapplying any contrary provision of national law,
including in proceedings between private parties, | consider that those criticisms need to be
qualified.

77. With regard, first, to the very existence of the prohibition of age discrimination as a general
principle of Community law, | am inclined to consider that the fact that the Court has
emphasised such a principle corresponds to the development of that right as it flows from the
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inclusion of age as a criterion of prohibited discrimination in Article 13(1) EC, on the one hand,
and, on the other, the establishment of the prohibition of age discrimination as a fundamental
right as a result of Article 21(1) of the Charter of Fundamental Rights of the European Union.
The Court’s reasoning would, of course, have been more convincing if it had been based on
those factors, rather than merely on the international instruments and constitutional traditions
common to the Member States, the majority of which do not recognise a specific principle
prohibiting age discrimination. | think it is important, however, to emphasise that, by proclaiming
that such a general principle of Community law exists, the Court is in accord with the wish
expressed by the Member States and the Community institutions to counteract age
discrimination effectively. From that point of view, it is not surprising that the prohibition of age
discrimination, as a specific expression of the general principle of equal treatment and
non-discrimination and as a fundamental right, should enjoy the eminent status of a general
principle of Community law.

78. Secondly, | think that the conclusions which the Court drew in Mangold from the existence
of such a principle are consistent with the case-law it has progressively developed in regard to
the general principle of equal treatment and non-discrimination.

79. The Court has thus long considered that the general principle of equal treatment is one of
the fundamental principles of Community law. That principle requires that similar situations
should not be treated differently unless differentiation is objectively justified. It is one of the
fundamental rights whose observance the Court ensures.

80. As a general principle of Community law, that principle performs several functions. It
permits the Community judicature to fill gaps which might appear in secondary legislation. It is
also an instrument of interpretation capable of clarifying the meaning and scope of provisions of
Community law, and a means of reviewing the validity of Community acts.

81. Moreover, the Member States are also bound to observe the general principle of equal
treatment and non-discrimination when they implement Community rules. Consequently,
Member States must, as far as possible, apply those rules in accordance with the requirements
flowing from the protection of fundamental rights in the Community legal order. As | pointed out
earlier, the Court considers that where national rules fall within the scope of Community law,
and a reference is made to the Court for a preliminary ruling, the Court must provide all the
criteria of interpretation needed by the national court to determine whether those rules are
compatible with the fundamental rights the observance of which the Court ensures. If it appears
in the light of that interpretation that national rules are contrary to Community law, the national
court will have to disapply them, in accordance with the principle of the primacy of Community
law.

82. The reasoning developed by the Court in Mangold takes account of the various
developments resulting from its case-law in order to ensure the effectiveness of the general
principle of equal treatment independently of the expiry of the time-limit for transposing
Directive 2000/78. In my view, that reasoning is in accordance with the hierarchy of norms in
the Community legal order.

83. To illustrate the manner in which the Court has envisaged the relationship between a norm
of primary Community law and a norm of secondary legislation, a comparison can usefully be
made with the way in which it has approached the relationship between Article [157] ..., which
lays down the principle of equal pay for male and female workers, and Directive 75/117/EEC.
84. In its judgment in Defrenne, the Court stated that Directive 75/117 provides further details
regarding certain aspects of the material scope of Article [157] of the Treaty and also adopts
various provisions whose essential purpose is to improve the legal protection of workers who
may be wronged by failure to apply the principle of equal pay laid down by that article. It
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considered that the directive was intended to encourage the proper implementation of Article
[157] by means of a series of measures to be taken on the national level without, however,
reducing the effectiveness of that article. In its judgment in Jenkins, the Court held, in the same
line of reasoning, that Article 1 of that directive, which is principally designed to facilitate the
practical application of the principle of equal pay outlined in Article [157] of the Treaty, in no way
alters the content or scope of that principle as defined in that article. The Court recently
repeated that case-law in Cadman.

85. In the light of that case-law, | think it is perfectly logical that the Court considered in
Mangold that the fact that the time-limit for the transposition of Directive 2000/78 had not
expired could not undermine the effectiveness of the principle of non-discrimination on grounds
of age and, in order to ensure that effectiveness, the national court had to disapply provisions of
national law which were contrary to Community law. Moreover, the fact that the main
proceedings were between private parties could not preclude the general principle of
Community law in question from being relied on to exclude national legislation, since the Court
has already on several occasions taken a more significant step by recognising that provisions of
the Treaty containing specific expressions of the general principle of equal treatment and
non-discrimination have horizontal direct effect.

86. The Court must now decide whether it wishes to maintain the same approach for situations
which arose after the expiry of the time-limit for the transposition of Directive 2000/78. In my
opinion, it should do so, because to adopt another position would depart from the logic which
underlies Mangold.

87. In so far as Directive 2000/78 is intended to facilitate the specific application of the
prohibition of age discrimination and, in particular, to improve judicial protection for workers who
may have been wronged by a breach of that prohibition, it cannot, including — and all the more
so — after the expiry of the period granted to the Member States for its transposition, affect the
scope of that prohibition. It is difficult in that regard to imagine that the consequences of the
primacy of Community law are weakened after the expiry of the time-limit for the transposition
of Directive 2000/78. Most of all, it cannot be accepted that the protection of individuals against
discrimination which is contrary to Community law is reduced after the expiry of that period even
though the purpose of the rule in question is to increase their protection. To my mind, therefore,
it should be possible to rely on Directive 2000/78 in proceedings between private parties in
order to exclude a national provision which is contrary to Community law.

88. To adopt such an approach in the present case would not force the Court to reverse its
earlier case-law concerning the absence of horizontal direct effect of directives. All that is at
stake in the present case is the exclusion of a national provision contrary to Directive 2000/78,
namely the last sentence of Paragraph 622(2) of the BGB, to allow the national court to apply
the remaining provisions of that paragraph, namely the periods of notice calculated on the basis
of the length of the employment relationship. Directive 2000/78 is not therefore to be applied to
independent private conduct not subject to any particular State rule, such as the decision of an
employer to take on workers over the age of 45 or under the age of 35. Only that situation
would call into question the appropriateness of recognising that the directive has genuine
horizontal direct effect.

89. Furthermore, if the Court wishes to maintain its general unwillingness to disconnect
‘substitution’ direct effect from the right to plead the exclusion of national legislation, the specific
nature of the directives intended to counteract discrimination allows it, in my view, to adopt a
solution of more limited scope which, at the same time, has the merit of being consistent with
the case-law it has developed in regard to the general principle of equal treatment and
non-discrimination. From that point of view, it is because it implements that principle in regard to
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the prohibition of age discrimination that the right to plead Directive 2000/78 in proceedings
between private parties is strengthened.

90. To finish, | would like to point out that, given the ever increasing intervention of Community
law in relations between private persons, the Court will, in my view, be inevitably confronted
with other situations which raise the question of the right to rely, in proceedings between private
persons, on directives which contribute to ensuring observance of fundamental rights. Those
situations will probably increase in number if the Charter of Fundamental Rights of the
European Union becomes legally binding in the future, since among the fundamental rights
contained in that charter are a number which are already part of the existing body of
Community law in the form of directives. In that perspective, the Court must, in my view, think
now about whether the designation of rights guaranteed by directives as fundamental rights
does or does not strengthen the right to rely on them in proceedings between private parties.
The present case offers the Court an opportunity to set out the answer which it wishes to give
to that important question.

IV — Conclusion

91. In the light of the foregoing considerations, | propose that the Court should reply as follows
to the questions referred to it:

(1) Article 6(1) of Council Directive 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation must be interpreted as precluding
national legislation such as that at issue in the main proceedings which provides generally that
periods of employment completed before the age of 25 are not to be taken into account in
calculating notice periods in case of dismissal.

(2) The national court must disapply that national legislation even in proceedings between
private parties.
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